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ERRATA  19  8  6 


OPINION  NO, 


86-2  Page  1,  line  32 

for  encephalaqraphic  read  encephalographic 

86-4  Throughout 

for  encephal agraphia  read  encephalographic 

Page  3,  line  45 

for  Part  III,  Section  16  read  Enacting 
Ordinance  of  San  Francisco  Municipal  Code, 
Ordinance  No.  1.075  (Bill  No.  1734) 
Section  16  and  16.1 

86-5         Page  6,  line  32 

insert  a  city  between  county  and 

Page  6,  line  34 

should  read  charter,  .  .  .  The  specification 

or  enumeration  in  this 

86-6         Page  6,  line  42 

for  Government  Code  read  Revenue  and  Taxation  Code 

86-7         Page  6,  line  4 

for  dnagerous  read  dangerous 

86-12        Page  5,  line  5 

insert  of^  between  exercise  all 

Page  5,  line  6 
for  who  read  iji 

Page  5,  line  38 

insert  i^  between  power  permitted 

Page  7,  line  18 
for  i^  read  jji 

86-16        Page  1,  line  21 

for  99-972  read  99-272 
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1986  INDEX 

CALIFORNIA  LAWS  AND  OFFICIAL  DOCUMENTS  CITED 

ADMINISTRATIVE  CODE 

Title  14,  Section  15378  86-17 

ATTORNEY  GENEI^L  OPINIONS 

44  Ops.  Cal.  Atty.  Gen.  130                           86-8 

65  Ops.  Cal.  Atty.  Gen.  95  86-9 

BUSINESS  AND  PROFESSIONS  CODE 

Section  6000  et  seq.  86-12 

CIVIL  CODE 

Section  2269  86-16A 

CODE  OF  CIVIL  PROCEDURE 

Section  1060  86-13 

CONSTITUTION 

Article  I,  Section  1  86-4 

Article  I,  Section  1  and  Section  13  86-2 

Article  IX,  Section  5  and  6  86-8 

Article  XI,  Section  3  86-10 

Article  XI,  Section  7  86-5 

Article  XI,  Section  7  86-4 

Article  XI,  Section  7  86-7 

Article  XIIIA  86-6 

Article  XIIIB      '  86-6 

EDUCATION  CODE 

Section  66600  et  seq.  86-2 

GOVERNMENT  CODE 

Section  1029  86-9 

Section  3543  86-8 

Section  3543.2  86-8 

Section  8920  et  seq.  86-12 

Section  53071  86-7 

Section  53200  86-8 

Section  81000  et  seq.  86-12 

HEALTH  AND  SAFETY  CODE 

Section  33000  et  seq.  86-5 

OPS.  CAL.  LEGIS.  COUNSEL 

No.  7240  (June  15,  1979)  86-6 

No.  15349  (August  24,  1979)  86-6 


PENAL  CODE 

Section  17  86-9 

Section  470  86-9 

Section  626.11  86-2 

Section  830.5  86-18 

Section  1203.4  86-9 

Section  12070  et  seq.  86-7 

Section  12570  86-7 

REVENUE  AND  TAXATION  CODE 

Section  93  86-6 

Section  97.65  86-6 

CALIFORNIA  STATUTES,  19  68 

Chapter  1333,  Page  2544  86-5 

WELFARE  AND  INSTITUTIONS  CODE 

Section  3200  86-9 


SAN  FRANCISCO  LAWS  AND  OFFICIAL  DOCUMENTS  CITED 

ADMINISTRATIVE  CODE 
Section  10.170 
Section  16,  Article  XI. A 
Section  38  et  seq. 


CHARTER 

Appendix  K 

Section 

1.101 

Section 

1.101 

Section 

1.103 

Section 

2.101 

- 

Section 

2.101 

Section 

2.300 

Section 

2.301 

Section 

3.401 

Section 

3.401 

Section 

3.580 

et  seq. 

Section 

3.580 

through  3.585 

Section 

3.581 

Section 

5.101 

Section 

7.403 

Section 

7.501 

Section 

8.100 

to  8.105 

Section 

8.100 

to  8.107 

Section 

8.300 

Section 

8.400 

Section 

8.401 

Section 

8.405 

Section 

8.407 

86- 

■15 

86- 

■10 

86- 

■5 

86- 

-12 

86- 

-5 

86- 

-10 

86- 

-12 

86- 

-3 

86- 

-12 

86- 

-14 

86- 

-14 

86- 

-10 

86- 

-13 

86- 

-17 

86- 

-5 

86- 

-5 

86- 

-8 

86- 

-1 

86- 

-17 

86- 

-12 

86- 

-12 

86- 

-8 

86- 

-8 

86- 

-3 

86- 

-14 

86- 

-3 

Section  8.407  86-8 

Section  9.108  86-12 

Section  9.108  86-17 

CHARTER,  1898  86-13 

Article  XIV,  Section  6a  86-1 

CHARTER,  19  2  9 

Article  XIV  6a  86-1 

Article  XIV-D  86-16A 

CHARTER  1931, 1932  86-13 

Section  11.101  86-1 

Section  11.102  86-1 

CITY  ATTORNEY  OPINION 

Dated  January  8,  1897  (Creswell)  86-13 

Dated  1899-1902  (Franklin  K.  Lane)  85-13 

Dated  January  30,  1907  86-13 

Dated  September  27,  1913  86-13 

86-1 
86-1 
86-8 
86-5 
86-17 
86-8 
86-3 
86-16A 
86-1 
86-12 
86-9 
86-3 
86-10 
86-10 
86-13 
86-10 
86-3 
86-16A 
86-17 
86-13 

CITY  PLANNING  CODE 

Section  101.1  86-17 

Section  321  86-17 

CIVIL  SERVICE  COMMISSION  RULES 

Rule  21  86-10 

ORDINANCE 

226-80  86-16A 

302-80  86-16A 

474-75  86-1&A 


No. 

62- 

-28 

No. 

63- 

-32 

No. 

68- 

-34 

No. 

69- 

-82 

No. 

69- 

-82 

No. 

72- 

-68 

No. 

73- 

-53 

No. 

79- 

-23 

No. 

81- 

-6- 

No. 

82- 

-32 

No. 

83- 

-24 

No. 

83- 

-62 

No. 

84- 

-5 

No. 

84- 

■7 

No. 

84- 

-7 

No. 

84- 

-22 

No. 

85- 

-2 

No. 

85- 

-3 

No. 

86- 

-5 

No. 

85- 

-10 

POLICE  CODE 

Section  613  et  seq.  86-7 

Section  3300A.1  et  seq.  86-2 

see  also           86-4 

RESOLUTION 

No.  334U7  (New  Series)  86-16A 

UNITED  STATES  LAWS  AND  OFFICIAL 
DOCUMENTS  CITED 

PUBLIC  LAW  NO.  99-272  (April  7,  1986) 

1986  U.S.  Code  Cong.  &  Admin.  News,  No.  3A            86-16 

UNITED  STATES  CODE 

Title  18,  Section  922  86-7 

Title  29,  Section  1501  85-15 

Title  40,  Section  531  et  seq.  86-17 

UNITED  STATES  CONSTITUTION 

Amendment  VI  86-2 


SAN  FRANCISCO  PUBLIC  LIBRARY 
Bean,  Walton 

Boss  Ruef's  San  Francisco  86-13 

Hichborn,  Franklin 

"The  System"  86-13 

Issel,  William 

San  Francisco,  1865-1932  86-13 

Keesling,  Francis  V. 

San  Francisco-Charter  of  1931  86-13 

McGloin,  John  Bernard 

San  Francisco,  the  story  of  a  city  86-13 


CITY  ATTORNEY  OPINIONS  1985  SUBJECT  INDEX 

ABE  RUEF 

Bribery  transactions  and  prosecutions 

leading  to  the  1931  Charter  provisions  86-13 

Graft  investigations  and  prosecutions 

leading  to  the  1931  Charter  provisions  86-13 

BALLOT  PROPOSITIONS 

Pre-election  review  of  ballot  propositions 
for  constitutional  and  other  challenges  is 
strongly  disfavored  by  the  courts  86-17 

BOARDS  AND  COMMISSIONS 

Boards  and  commissions  to  which  Charter 

Section  1.101  refers  are  boards  and 

commissions  created  pursuant  to  Charter 

Section  2.101  and  other  boards  and 

commissions  the  members  of  which  are 

appointed  by  the  Mayor  86-12 

City  officers  prohibited  from  acting  on 

political  matters  as  the  paid  spokesperson 

of  others'  political  beliefs  before  local 

boards  and  commissions  Charter,  Appendix  K  86-12 

Compensated  advocacy  activities  of  local 
public  officials  before  local  boards  and 
commissions  Charter,  Appendix  K  86-12 

Officers  of  boards  or  commissions  the 

members  of  which  are  not  appointed  oy 

the  Mayor  are  not  officers  for  the  purposes 

of  Charter,  Appendix  K  unless  they  are 

specifically  designated  as  such  by  the 

charter  or  ordinance  86-12 

BURTON  ACT 

Transfers  the  Port  of  San  Francisco, 

previously  owned  and  operated  by  the 

State  of  California,  in  trust  to  the 

City  and  County  of  San  Francisco  "for 

purposes  of  commerce,  navigation  and 

fisheries."   California  Statutes  1968, 

Chap.  1333,  page  2544  which  transfer  was 

consumated  in  the  Port  Transfer  Agreement  86-5 


CALIFORNIA  ENVIRONMENTAL  QUALITY  ACT 

Does  not  apply  to  City  Planning  Code 

amendments  adopted  by  initiative 

14  Cal.  Admin.  Code  Sec.  15378  86-17 

City  may  not  adopt  a  zoning  ordinance 

or  legislation  which  requires  an  initial 

study  under  CEQA  unless  the  city 

determines  that  the  ordinance  or 

legislation  is  consistent  with  the 

priority  policies  in  the  City 

Planning  Code  86-17 

CALIFORNIA  LEGISLATURE 

Code  of  Ethics  Government 

Code  Section  8920  et  seq.  86-12 

CALIFORNIA  POLITICAL  REFORM  ACT 

see 

GOVERNMENT  CODE  SECTION  81000  ET  SEQ.  86-12 

CALIFORNIA  POLITICAL  REFORM  ACT 

Compelling  public  interest  to  rid  the 

political  system  of  both  apparent  and 

actual  corruption  and  improper  influence 

Government  Code  Section  81000  et  seq.  86-12 

CAMPAIGN  CONTRIBUTIONS 

$500  limitation  effective  July  10,  1986 

Charter,  Appendix  K  -  Proposition  F, 

election  of  June  3,  1986  86-12 

Limitation  of  $500  effective  July  10,  1986 

Charter,  Appendix  K  -  Proposition  F, 

election  of  June  3,  1986  86-12 

Limitations  imposed  by  an  initiative 

ordinance  are  valid  and  effective  upon 

the  effective  date  of  the  initiative  86-12 

Limitations  of  Charter,  Appendix  K  do  not 

apply  to  any  contributions  made  or 

accepted  prior  to  the  effective  date 

(July  10,  1986)  and  if  a  contribution 

made  before  the  effective  date  was  less 

than  $500,  additional  contributions 

after  that  date  can  be  accepted  only  if  the 

combined  total  does  not  exceed  the  $500  limit        86-12 

Limitations  of  Charter,  Appendix  K  - 

Proposition  F,  election  of  June  3,  1986  86-12 


Limitations  of  Proposition  F,  election 

of  June  3,  1986  -  Charter,  Appendix  K  86-12 

CHARTER  * 

Dates  promulgated  in  the  Charter  are 
subject  to  change  by  the  Board  of 
Supervisors  if  the  Charter  so  expressly 
provides  86-14 

Preemption  of  city  ordinances  86-5 

Statutory  construction  in  favor  of  the 

exercise  of  municipal  power  is  preferred 

in  the  absence  of  an  express  limitation 

or  one  necessarily  implied  86-1 

CHARTERS,  FREEHOLDERS 

Board  of  Supervisors'  powers  to  be 

limited  to  purely  legislative  matters  and 

other  duties  and  responsibilities,  once 

the  province  of  the  Board,  to  be  imposed 

upon  other  elected  or  appointed  officials  86-13 

Charter  of  1931  carefully  delineated  city 

offices  and  their  powers  and 

responsibilities  and  established  a  new 

structure  of  government  for  San  Francisco  86-13 

Charter  of  1931  designed  to  prevent 

corruption  and  streamline  city  government 

by  reorganization  of  city  government 

and  redistribution  of  governmental  powers  86-13 

CITY  ATTORNEY 

Duties  and  powers  as  given  in  city 

charters  1898,  1931/1932,  1971  and  1978  86-13 

Duty  to  represent  any  officer  of  the 

City  and  County  when  directed  to  do  so  by 

the  Board  of  Supervisors  except  where  a 

cause  of  action  exists  in  favor  of  the 

City  and  County  against  said  officer 

Charter  Section  3.401  86-10 

Duty  to  represent  any  officer  of  the 

City  and  County  when  directed  to  do  so  by 

the  Board  of  Supervisors  and  this  duty  is 

secondary  to  the  duty  to  represent  the 

City  and  County  of  San  Francisco  86-10 


Duty  to  represent  city  and  county 

officials  who  have  taken  actions 

consistent  with  city  interests  and  to 

determine  what  interests  the  city  has 

in  a  proceeding  86-10 

Elected  by  the  people  and  responsible  to 

them  rather  than  to  city  officials,  boards 

or  commissions  for  determining  the  interest 

of  the  city  and  county  in  any  legal 

proceeding  and  representing  that  legal  interest      86-10 

Lacks  power  to  represent  city  officials 

who  seek  to  take  a  position  adverse  to 

the  city's  position  as  such  representation 

would  constitute  personal  representation  86-10 

Opinion  letters  are  issued  in  response  to 

actions  of  the  Board  of  Supervisors 

concerning  the  City  Attorney 

City  Attorney  (Creswell)  Opinion 

dated  January  8,  1897  86-13 

Ordinances  before  they  are  enacted  by 

the  Board  of  Supervisors  are  to  be 

prepared  or  approved  as  to  form  by 

the  City  Attorney  Charter  Section  3.401  86-13 

Outside  counsel  "as  a  matter  of  right" 

for  the  Beard  of  Supervisors  86-13 

see  also  84-7 

Power  as  the  chief  law  officer  of  the 

City  and  County  of  San  Francisco  held 

and  exercised  in  trust  for  the  benefit 

of  all  the  people  of  the 

City  and  County  of  San  Francisco  86-13 

Power  to  assign  different  deputies  to 

advise  the  several  city  agencies  of 

their  functions  and  authority  when  one 

city  agency  sits  in  judgment  on  the 

actions  of  other  city  officials  86-10 

Powers  and  duties  as  given  in  city 

charters  1898,  1931/1932,  1971  and  1978  86-13 

Recusal  in  the  matter  of  SFIRA  86-13 


SFIRA  claim  filed  with  the  Civil  Service 

Conunission  against  the  City  Attorney 

and  the  Department  of  Public  Health 

alleging  unfair  labor  practice  86-10 

CITY  PLANNING  CODE 

Amendments  to  the  City  Planning  Code 

adopted  by  initiative  are  not  subject 

to  CEQA   14  Cal.  Admin.  Code  Sec.  15378  86-17 

Rezoning  plans  require  changes  in  the 

Zoning  Map  and  in  the  text  of  the  City 

Planning  Code  so  prior  to  their  adoption 

the  City  Planning  Commission  must 

determine  if  they  are  consistent  with  the 

priority  policies  of  the  Code  86-17 

CITY  PLANNING  COMMISSION 

Limitation  on  the  Commission's  charter- 
granted  authority  by  Proposition  M 
requirement  that  it  must  make  a  finding 
of  conformity  with  the  eight  master 
plan  priority  policies  before  taking 
future  land  use  actions  86-17 

Master  Plan  adoption  and  amendments 

are  within  the  exclusive  jurisdiction 

of  the  City  Planning  Commission  86-17 

Power  to  adopt  and  amend  the  Master  Plan  86-17 

Power  to  adopt  rezoning  plans  without 

amending  the  Master  -Plan  but  may  not 

adopt  a  zoning  ordinance  or  legislation 

which  requires  an  initial  study  under 

CEQA  unless  consistent  with  the  priority 

policies  of  the  City  Planning  Code  86-17 

Power  to  amend  and  adopt  the  Master  Plan  86-17 

Power  to  determine  conformity  with  the 

eight  priority  policies  of  the  City 

Planning  Code  before  approving  any  permit 

for  demolition,  conversion  or  change  of  use  86-17 

Proposition  M,  election  of  November  4, 

1986,  requirement  that  the  Master  Plan 

be  amended  is  not  legally  binding  on 

the  City  Planning  Commission  86-17 


Rezoning  plans  require  changes  in  the 
Zoning  Map  and  in  the  text  of  the  City- 
Planning  Code  so  prior  to  their  adoption 
the  City  Planning  Commission  must 
determine  if  they  are  consistent  with  the 
priority  policies  of  the  Code  86-17 

CIVIL  SERVICE  CLASSIFICATION  3593  INSTRUCTIONAL  AIDE  I 
Legal  bases  of  fringe  benefits  for 
paraprof essionals  86-8 

CIVIL  SERVICE  CLASSIFICATION  3594  INSTRUCTIONAL  AIDE  II 
Legal  bases  of  fringe  benefits  for 
paraprof essionals  86-8 

CIVIL  SERVICE  CLASSIFICATION  3596  SCHOOL  SECURITY  AIDE 
Legal  bases  of  fringe  benefits  for 
paraprof essionals  86-8 

CIVIL  SERVICE  CLASSIFICATION  8203  SCHOOL  PATROL  AIDE 
Legal  bases  of  fringe  benefits  for 
paraprof essionals  86-8 

CIVIL  SERVICE  COMMISSION 

Assignment  of  two  deputy  city  attorneys 

to  advise  the  Civil  Service  Commission 

in  quasi- judicial  proceeding  concerning 

the  SFIRA  unfair  labor  practice  charge  86-10 

Salaries  for  Police  and  Fire  Departments 

using  data  received  too  late  to  conduct 

two  readings  of  the  ordinances  setting 

rates  of  compensation  86-14 

SFIRA  claim  filed  with  the  Civil  Service 

Commission  against  the  Department  of 

Public  Health  and  the  City  Attorney 

alleging  unfair  labor  practice  86-10 

"CLERICAL  ERROR" 

Defined  86-3 

COBRA 

Comprehensive  Omnibus  Budget 

Reconciliation  Act  of  1986  (Pub.L. 

99-272,  April  1,    1986)  and  its 

application  to  the  San  Francisco 

Health  Service  System  86-16 

COMMUNITY  REDEVELOPMENT 

Preempted  by  the  State  of  California  86-5 
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COMMUNITY  REDEVELOPMENT  LAW 

see 

HEALTH  AND  SAFETY  CODE  SECTION  33000  et  seq.  86-5 

"COMPENSATED  ADVOCACY" 

Defined  as  "the  activity  of  an  independent 

contractor  employed  for  the  specific 

purpose  of  advocating  on  behalf  of 

another"   Charter,  Appendix  K  86-12 

COMPENSATED  ADVOCACY 

Prohibitions  of  Charter,  Appendix  K  do 

not  apply  to  the  employee  of  a  labor 

union,  business  or  other  entity  on  whose 

behalf  the  employee  appears  before  a 

city  board,  official,  agency  or  commission  86-12 

"COMPENSATED  ADVOCATE" 

Defined  for  purposes  of  Charter,  Appendix  K  86-12 

COMPREHENSIVE  OMNIBUS  BUDGET  RECONCILIATION 
ACT  OF  1986  (COBRA) 

Health  Service  System  required  to  comply 

with  provisions  imposing'  terms  for  the 

continued  coverage  of  terminated  and 

retired  employees  and  their  spouses  and 

dependents  (Pub.L.  99-272,  April  7,  1986)  86-16 

CONFLICT  OF  INTEREST 

City  officers  should  not  engage  in 

compensated  advocacy  on  behalf  of  private 

interests  before  city  and  county  boards 

and  commissions   Charter,  Appendix  K  86-12 

Proposition  F,  election  of  June  3,  1986, 

validity  and  interpretation 

Charter,  Appendix  K  86-12 

CONSERVATORY  OF  MUSIC 

City  Planning  Commission  may  approve 

the  expansion  of  the  Conservatory  of 

Music  if,  considering  all  aspects  of  the 

project,  the  Commission  finds  that  on 

balance  the  project  will  further  the 

priority  policies  of  the  City  Planning 

Code  and  not  obstruct  their  attainment  86-17 
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CONTRACT  CENTER 

Proposition  M,  election  of  November  4, 

1986,  applies  to  the  Contract  Center  and 

the  City  may  not  issue  permits  for 

approved  projects  that  are  subject  to 

environmental  review  unless  they  are 

consistent  with  the  priority  policies 

of  the  City  Planning  Code  86-17 

DATES 

Supervisors  have  power  to  change  dates 

promulgated  in  the  Charter  if  the 

Charter  so  expressly  provides  86-14 

DAVIES  SYMPHONY  HALL 

Scheduling,  usage  and  notice  proposals  are 

in  compliance  with  the  purposes  and  need 

described  in  the  Environmental  Impact  Report         86-16A 

Transfer  of  the  San  Francisco  Symphony's 

rights  in  the  Opera  House  to  Davies 

Symphony  Hall  have  been  approved  by  the 

city  Ordinance  No.  226-80  86-16A 

DAY,  PHILIP  S.,  JR.,  DIRECTOR,  OFFICE  OF  THE 
MAYOR,  EMERGENCY  SERVICES,  ADDRESSEE 

Emergency  services  center  in  Jefferson 

Square  on  additional  property  set  aside 

by  the  Board  of  Supervisors  86-1 

"DEBT  SERVICE" 

Defined  to  include  a  city's 

appropriations  to  meet  funding  of  the 

employee  retirement  system  California 

Constitution  Article  XIIIB  86-6 

DEFINITION 

"Clerical  error"  86-3 

"Compensated  advocacy"  is  the  activity 

of  an  independent  contractor  employed  for 

the  specific  purpose  of  advocating  on 

behalf  of  another   Charter,  Appendix  K  86-12 

"Compensated  advocate"  defined  for 

purposes  of  the  Charter,  Appendix  K  86-12 

"Debt  service"  includes  a  city's 

appropriations  to  meet  funding  of  the 

employee  retirement  system  California 

Constitution  Article  XIIIB  86-6 
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"Emergency  ordinance"   Charter  Section  2.301         86-14 

"Employee"  as  used  in  the  drug  testing 

ordinance   Police  Code  Section 

3300A.1  et  seq.  86-4 

"Employees"  defined  as  "any  person 

working  for  salary  or  wages  within  the 

City  and  County  of  San  Francisco"   Police 

Code  Section  3300A.2  86-2 

"Employer"  as  used  in  the  drug  testing 

ordinance   Police  Code  Section 

3300A.1  et  seq.  86-4 

"Health  and  welfare  benefits" 

Government  Code  Section  53200  86-8 

"Officers"   Charter,  Appendix  K  86-12 

"Officer  of  the  City  and  County  of 

San  Francisco"   Charter  Section  1.103  86-12 

"Paraprof essional"  as  all  employees  with 

Civil  Service  Classifications  3593, 

3594,  3596  and  8203  86-8 

"Private  interest"  is  any  interest  other 

than  that  of  a  federal,  state,  local  or 

other  governmental  entity  Charter,  Appendix  K       86-12 

"Scope  of  representation" 

Government  Code  Section  3543.2  86-8 

DEPUTY  SHERIFF 

Applicant  eligibility  under  Government 

Code  Section  1029  86-9 

Eligibility  of  applicant  under  Government 

Code  Section  1029  86-9 

DEVELOPMENT  FEES 

Office  developments  in  redevelopment 

areas  are  subject  to  the  Transit  Impact 

Development  Fee  unless  preempted  by  the 

applicable  redevelopment  plan  approved 

by  the  Board  of  Supervisors  86-5 

Office  developments  on  port  property  are 

subject  to  the  Transit  Impact  Development  Fee        86-5 
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DRUG  TESTING  ORDINANCE 

see 

POLICE  CODE  SECTION  3300A.1  et  seq 


86-2 
86-4 


Applies  to  all  employers  doing  business 
in  the  City  and  County  of  San  Francisco 


86-4 


Exceptions  to  application  of  the 
employee  testing  ordinance 

Giants  Baseball  Club  is  subject  to  the 

prohibitions  of  the  Drug  Testing 

Ordinance   Police  Code  Section  3300A.1  et  seq 


86-4 


86-4 


Prohibits  employers  from  requiring  or 
requesting  employees  to  submit  to,  take 
or  undergo  any  blood,  urine  or 
encephalographic  testing  in  the  body 
and  application  of  the  ordinance 

San  Francisco  State  University  athletes 
are  not  subject  to  Police  Code 
Section  3300A.1  et  seq. 


86-4 


16-2 


EDUCATION,  BOARD  OF 

Fringe  benefits  for  paraprof essionals  to 
be  negotiated  with  its  employees  without 
a  vote  of  the  people 


86-8 


Paraprof essionals  are  classified 
employees  and  the  Board  of  Education 
has  power  to  meet  and  confer  and  negotiate 
on  a  wide  range  of  ejnployment  related 
matters  and  fringe  benefits 


86- 


Power  to  meet  and  confer  and  negotiate  with 
its  employees  on  a  wide  range  of  employment 
related  matters  and  fringe  benefits 


86-8 


EFFECTIVE  DATE 

Proposition  F,  election  of  June  3,  1986, 
has  an  effective  date  of  July  10,  1986 


86-12 


'EMERGENCY   ORDINANCE" 

Defined      Charter    Section   2 


301 


86-14 


EMERGENCY  POWERS 

Board  of  Supervisors  may  adopt  ordinances 
setting  police  and   firefighter  salaries 
using  data  received  too  late  to  conduct 
two  readings 


16-14 
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EMERGENCY  SERVICES  CENTER 

Jefferson  Square  site  for  construction  86-1 

"EMPLOYEE"  • 

Defined  in  Drug  Testing  Ordinance 
Police  Code  Section  3300A.1  et  seq.  86-4 

EMPLOYEE,  CIVIL  SERVICE  EMPLOYEE 

Health  Service  System  benefits  for 

terminated  and  retired  employees  and 

their  spouses  and  dependents  86-16 

Wage  setting  ordinances  are  liberally 

construed  in  favor  of  the  employee  86-14 

EMPLOYEE  RELATIONS  DIVISION 

Power  to  represent  the  Board  of 

Supervisors  in  employee  relations 

matters  under  the  jurisdiction  of  the 

Board  and  not  as  a  legal  counsel  86-10 

EMPLOYEE  RELATIONS  ORDINANCE 

SFIRA  claim  filed  with  the  Civil  Service 

Commission  against  the  Department  of 

Public  Health  and  the  City  Attorney 

alleging  an  unfair  labor  practice  86-10 

"EMPLOYEES" 

Defined  in  Drug  Testing  Ordinance  as 

"any  person  working  for  salary  or  wages 

within  the  City  and  County  of 

San  Francisco"   Police  Code  Section  3300A.2  86-2 

"EMPLOYER" 

Defined  in  Drug  Testing  Ordinance 

Police  Code  Section  3300A.1  et  seq.  86-4 

ETHICS  CODE  FOR  THE  CALIFORNIA  LEGISLATURE 

see 

GOVERNMENT  CODE  SECTION  8920  et  seq.  86-12 

EXECUTIVE  PARK  AND  MISSION  BAY 

Office  development  components  of  both 

Executive  Park  and  Mission  Bay  as  currently 

proposed  cannot  be  approved  in  their 

entirety  in  any  single  year  without  a 

separate  vote  of  the  people  86-17 

FARRELL,  JOHN  C,  CONTROLLER,  ADDRESSEE 

Retirement  contributions  excludable  as 

"debt  service"  from  annual  appropriations 

limit   California  Constitution  Article  XIIIB         86-6 
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FEDERAL  GOVERNMENT 

Office  projects  proposed  by  the  federal 

government  for  use  by  federal  agencies 

are  not  subject  to  Proposition  M, 

election  of  November  4,  1986  86-17 

FEDERAL  HOME  LOAN  BANK 

Approval  under  Proposition  M, 

election  of  November  4,  1986,  as  there 

is  provision  for  carryover  of 

unallocated  square  footage  to  the 

next  approval  period  86-17 

FEDERAL  PREEMPTION 

Federal  Urban  Land  Use  Act  (40  U.S.C, 

Section  531  et  seq.)  and  its 

implementing  regulations  do  not  permit  the 

city  to  block  or  restrict  federal  projects  86-17 

Job  Training  Partnership  Act  preempts 

the  approval  requirement  of 

San  Francisco  Administrative  Code 

Section  10.170  86-15 

FEES 

Transit  Impact  Development  Fee  applies 

to  office  developments  in  redevelopment 

areas  unless  preempted  by  the  applicable 

redevelopment  plan  approved  by  the 

Board  of  Supervisors  86-5 

Transit  Impact  Development  Fee  applies 

to  office  developments  on  port  property  86-5 

FEINSTEIN,  DIANNE,  MAYOR,  ADDRESSEE 
Job  Training  Partnership  Act 
preempts  the  approval  requirement  of 
San  Francisco  Administrative  Code 
Section  10.170  86-15 

Proposition  M,  election  of  November  4, 

1986,  legal  effect  86-17 

Proposition  F,  election  of  June  3,  1986, 

Charter,  Appendix  K  86-12 

Transit  Impact  Development  Fee  applies 

to  office  developments  in  redevelopment 

areas,  unless  preempted,  and  to  office 

developments  on  port  property  86-5 
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FERRY  BUILDING 

Renovation  involves  an  office  component 

of  less  than  400,000  square  feet  so  is 

not  stopped  by  Propositon  M,  election 

of  November  4,  1986,  nor  does  it  require 

a  separate  vote  to  approve  86-17 

FIRE  DEPARTMENT  EMPLOYEES 

Salary  ordinances  for  Police  and  Fire 

Departments  may  be  adopted  upon  one 

reading  when  compensation  survey  data 

is  received  too  late  to  conduct  two  hearings         86-14 

FIREARMS 

Adult  Probation  Department  policy  and 

guidelines  for  the  arming  of  probation 

officers  and  the  legal  sufficiency  thereof  86-18 

Probation  officers  in  the  Adult  Probation 

Department  shall  not  be  authorized  to  carry 

firearms  except  in  specific  life-threatening 

situations  86-18 

49ERS 

Drug  testing  ordinance  prohibitions  do 

not  apply  to  the  49ers  Football  Club 

Police  Code  Section  3300A.1  et  seq.  86-4 

GANN  INITIATIVE 

Limitation  of  government  appropriations, 

initiative  constitutional  amendment, 

special  statewide  election  of  November  6, 

1979,  California  Constitution, 

Article  XIIIB  86-6 

Tax  limitation,  initiative  constitutional 

amendment,  primary  election  of  June  6, 

1978,  California  Constitution, 

Article  XIIIA  86-6 

GIANTS 

Business  organization  with  principal 

place  of  business  in  San  Francisco  and 

business  and  ticket  offices  in  San  Francisco 

and  the  drug  testing  prohibitions  of  Police 

Code  Section  3300A.1  et  seq.  apply  86-4 

Drug  testing  ordinance  prohibitions  apply 

to  the  Giants  Baseball  Club  Police  Code 

Section  3300A.1  et  seq.  86-4 
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"HEALTH  AND  WELFARE  BENEFITS" 

Defined   Government  code  Section  53200  86-8 

HEALTH  SERVICE  SYSTEM  * 

Compliance  with  provisions  of  COBRA 
(Pub.L.  99-272,  April  7,  1986)  imposing 
terms  for  the  continued  coverage  of 
terminated  and  retired  employees  and 
their  spouses  and  dependents  86-16 

Coverage  continued  for  terminated  and 

retired  employees  and  their  spouses  and 

dependents  as  provided  by  the  Comprehensive 

Omnibus  Budget  Reconciliation  Act  of  1986 

(COBRA)  (Pub.L.  99-272,  April  7,  1986)  86-16 

HENNESSEY,  MICHAEL,  SHERIFF,  ADDRESSEE 

Deputy  Sheriff  position  and  eligibility 

of  applicant  under  Government  Code 

Section  1029  86-9 

INCOMPATIBLE  ACTIVITIES 

Restrictions  imposed  by  an  initiative 
ordinance.  Proposition  F,  election  of 
June  3,  1986/Charter ,  Appendix  K,  are  valid  86-12 

INITIATIVE  ORDINANCE 

Incompatible  activities  of  city  officers 

may  be  restricted  by  an  initiative  ordinance 

in  addition  to  those  imposed  by  the  charter 

Proposition  F,  election  of  June  3,  1986/ 

Charter,  Appendix  K  86-12 

Power  of  the  voters  to  adopt  initiative 

ordinances  is  no  greater  than  that  of  the 

Board  of  Supervisors  86-12 

INTERNS  AND  RESIDENTS  ASSOCIATION 

see 

SAN  FRANCISCO  INTERNS  AND  RESIDENTS  ASSOCIATION 

see 

SFIRA  86-10 

IRVING  STREET  WALGREENS  STORE 

City  Planning  Commission  may  approve  if, 

considering  all  aspects  of  the  project,  the 

Commission  finds  that  on  balance  the 

project  will  further  the  priority  policies 

of  the  City  Planning  Code  and  not 

obstruct  their  attainment  86-17 
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JEFFERSON  SQUARE 

Emergency  Services  Center  to  be  constructed 

on  additional  property  in  Jefferson  Square 

set  aside  by  ordinance  of  the  Board 

of  Supervisors  86-1 

JOB,  TOM,  SENIOR  SUPERVISOR  AND  ARLENE  M.  SAUSER, 
CHIEF  ADULT  PROBATION  OFFICER,  ADDRESSEES 

Firearm  policy  and  guidelines  of  the 

Adult  Probation  Department  and  the 

legal  sufficiency  thereof  86-18 

JOB  TRAINING  PARTNERSHIP  ACT 

Job  training  and  preparation  for  youths, 

unskilled  adults  and  economically 

disadvantaged  persons  29  U.S.C.  §1501  86-15 

Mayor  has  sole  authority  to  enter  into 

agreement  with  the  local  Private 

Industry  Council  86-15 

Preempts  the  approval  requirement  of  San 

Francisco  Administrative  Code  Section  10.170         86-15 

JORDAN,  FRANK  M. ,  CHIEF  OF  POLICE,  ADDRESSEE 
Local  regulation  of  dealers  in  rifles 
and  shotguns  86-7 

KAISER  HOSPITAL 

City  Planning  Commission  may  approve  if, 

considering  all  aspects  of  the  project, 

the  Commission  finds  that  on  balance  the 

project  will  further,  the  priority  policies 

of  the  City  Planning  Code  and  not  obstruct 

their  attainment  86-17 

KOPP,  QUENTIN  L.,  MEMBER,  BOARD  OF  SUPERVISORS, 
ADDRESSEE 

Fringe  benefits  for  school  district 

paraprofessionals  86-8 

Proposition  F,  election  of  June  3,  1986, 

and  Charter,  Appendix  K  86-12 

LAND  USE 

Priority  policies  added  to  the  City 

Planning  Code  by  Proposition  M,  election 

of  November  4,  1986,  and  further  land  use 

actions  must  be  consistent  with  those  policies       86-17 

LEGISLATIVE  INTENT 

Board  of  Supervisors  86-3 
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"LONG  GUNS" 

Regulation  of  business  activities  of 

persons  engaged  in  the  sale  of  rifles 

and  shotguns  -  sometimes  referred  to 

as  "long  guns"  86-7 

MASTER  PLAN 

Amendment  as  well  as  adoption  of  the 

Master  Plan  is  within  the  exclusive 

authority  of  the  City  Planning  Commission  86-17 

Amendment  by  the  Board  of  Supervisors  is 

not  authorized  by  the  Charter  and  the 

provisions  of  Proposition  M,  election  of 

November  4,  1986,  which  require  amendment 

of  the  Master  Plan  are  not  legally  binding  86-17 

Environmental  review  is  necessary  before 

the  City  Planning  Commission  may  amend 

the  Master  Plan  86-17 


MAYOR 


Emergency  Services  Center  in 

Jefferson  Square  86-1 


MEMORANDUM  OF  UNDERSTANDING 

Interns  and  residents  assigned  to  S.F. 

General  Hospital  filed  a  claim  alleging 

an  unfair  labor  practice  86-10 

MISSION  ARMORY 

Project  to  convert  the  Mission  Armory  into 

a  film  production  center  must  be  found  to 

be  consistent  with  the  priority  policies 

of  the  City  Planning  Code  86-17 

MISSION  BAY  AND  EXECUTIVE  PARK 

Office  development  components  of  both 

Mission  Bay  and  Executive  Park  as 

currently  proposed  cannot  be  approved 

in  their  entirety  in  any  single  year 

without  a  separate  vote  of  the  people  86-17 

MOLINARI,  JOHN  L.,  PRESIDENT,  BOARD  OF  SUPERVISORS  AND 
CAROL  RUTH  SILVER,  MEMBER,  BOARD  OF  SUPERVISORS,  ADDRESSEES 
Salaries  for  police  and  firefighters 
adopted  by  ordinances  upon  a  single  reading 
using  data  received  too  late  for  two  readings         86-14 
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MUNICIPAL  AFFAIRS 

Charter  operates  not  as  a  grant  of 

powers  but  as  an  instrument  of 

limitation  and  restriction  on  the 

exercise  of  power  over  municipal  affairs  86-12 

Charter  or  statute  must  directly  express 

and  not  merely  imply  restrictions  on  the 

exercise  of  a  city's  police  power  before  a 

court  will  enforce  such  restrictions  86-17 

Charter  provisions  and  statutory 

construction  86-5 

Emergency  services  center  to  serve  as  the 

central  communications  command  post  for 

city  officials  in  the  event  of  a  city-wide 

emergency  or  disaster  86-1 

Incompatible  activities  by  municipal 

officials  is  an  appropriate  subject 

for  municipal  regulation  86-12 

Limitation  or  restraint  on  the  exercise 

of  municipal  affairs  power  is  not  favored  86-1 

Supervisors  have  power  to  act  in  all 

matters  relating  to  municipal  affairs 

when  the  power  has  not  been  conferred  on 

another  official  and  the  charter  has  not 

expressly  limited  the  power  of  the 

Board  of  Supervisors   Charter  Section  2.101  86-12 

Statutory  construction  of  charter 

provisions  which  favor  the  exercise  of 

municipal  affairs  powers  and  any 

limitation  or  restraint  on  the  exercise 

of  that  power  must  be  clear  and  explicit  86-5 

MUSICAL  ASSOCIATION  OF  SAN  FRANCISCO 

War  Memorial  Trust  Agreement  of  1921  amended 

in  1981  by  substitution  of  San  Francisco 

Symphony  86-16A 

NATIONAL  COLLEGIATE  ATHLETIC  ASSOCIATION 

Drug  testing  of  college  athletes  86-2 

OFFICE  DEVELOPMENTS 

Cap  on  office  space,  calculation  and 

formula  applied  by  Proposition  M, 

election  of  November  4,  1986  86-17 


City  Planning  Code  is  amended  by  the 

addition  of  eight  priority  policies  and 

future  land  use  actions  must  be 

consistent  with  those  policies 

Proposition  M,  election  of  November  4,  1986  86-17 

Executive  Park  and  Mission  Bay  office 

development  components  as  currently 

proposed  cannot  be  approved  in  their 

entirety  in  any  single  year  without  a 

separate  vote  of  the  people  86-17 

Federal  government  office  projects 

proposed  for  use  by  federal  agencies 

are  not  subject  to  Proposition  M, 

election  of  November  4,  1986  86-17 

Ferry  Building  renovation  involves  an 

office  component  of  less  than  400,000 

square  feet  so  it  is  not  stopped  by 

Proposition  M,  election  of  November  4,  1986, 

nor  does  it  require  a  separate  vote  to  approve       86-17 

Mission  Bay  and  Executive  Park  office 

development  components  as  currently 

proposed  cannot  be  approved  in  their 

entirety  in  any  single  year  without  a 

separate  vote  of  the  people  86-17 

Olympia  and  York  office  building  on 

Central  block  1  and  proposed  office  and 

housing  structures  on  East  blocks  1  and  2 

are  not  stopped  by  Proposition  M, 

election  of  November  4,  1986,  and  may 

proceed  pursuant  to  the  applicable 

redevelopment  plan  86-17 

Port  property  office  developments  are 

subject  to  the  Transit  Impact  Development  Fee        86-5 

Proposition  M,  election  of  November  4, 

1986,  does  not  apply  to  federally  owned 

office  buildings  proposed  by  the  federal 

government  for  its  agencies  own  use 

on  federal  land  86-17 

Proposition  M,  election  of  November  4, 

1986,  does  not  apply  to  office  projects 

proposed  by  the  state  government  for 

its  agencies  own  use  86-17 
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Proposition  M,  election  of  November  4, 

1986,  legal  effect  86-17 

Redevelopment  area  office  developments 

are  subject  to  the  Transit  Impact  Development 

Fee  unless  preempted  by  the  applicable 

redevelopment  plan  approved  by  the  Board 

of  Supervisors  86-5 

State  government  office  projects  proposed 
for  use  by  state  agencies  are  not  subject 
to  Proposition  M,  election  of  November  4,  1986       86-17 

Transit  Impact  Development  Fee  applies  to 

office  developments  in  redevelopment  areas, 

unless  preempted,  and  to  office 

developments  on  port  property  86-5 

"OFFICER  OF  THE  CITY  AND  COUNTY  OF  SAN  FRANCISCO" 

Defined   Charter  Section  1.103  86-12 

OFFICERS 

Boards  and  commissions  the  members  of 

which  are  not  appointed  by  the  Mayor 

are  not  officers  for  the  purposes  of 

Charter,  Appendix  K  unless  they  are 

specifically  designated  as  such  by  the 

charter  or  ordinance  86-12 

Charter,  Appendix  K  restrictions  apply 

to  those  city  officers  who  are  also 

state-licensed  attorneys  86-12 

Compensated  advocacy  activities  of  local 

public  officials  before  local  boards  and 

commissions  are  restricted  Proposition  F, 

election  of  June  3,  1986/Charter ,  Appendix  K         86-12 

Compensated  advocacy  by  city  officers 

before  a  city  board  or  conamission  is 

incompatible  or  inconsistent  with  their 

duties  as  city  officers  86-12 

"OFFICERS" 

Defined   Charter,  Appendix  K  86-12 

OFFICERS 

Prohibited  from  acting  on  political 

matters  as  the  paid  spokesperson  of 

others'  political  beliefs  before  local 

boards  and  commissions   Charter,  Appendix  K  86-12 
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Prohibitions  of  Charter,  Appendix  K  apply- 
personally  and  do  not  apply  to  associates, 
partners  and  employees  of  the  officer  86-12 

Regulation  of  the  terms,  conditions  and 

qualifications  of  those  who  hold  office 

in  the  City  and  County,  Proposition  F, 

election  of  June  3,  1986/Charter ,  Appendix  K         86-12 

OFFICERS  AND  EMPLOYEES 

Incompatible  activities  proscribed  by 

the  charter  may  be  added  to  by  ordinance 

of  the  Board  of  Supervisors  and 

initiative  ordinance  by  the  voters  86-12 

OLYMPIA  AND  YORK 

Office  building  on  Central  block  1  and 

proposed  office  and  housing  structures 

on  East  blocks  1  and  2  are  not  stopped 

by  Proposition  M,  election  of  November  4, 

1986,  and  may  proceed  pursuant  to  the 

applicable  redevelopment  plan  86-17 

ORDINANCES 

Amendment  power  of  the  Board  of  Supervisors  86-3 

Approval  process  during  which  the  City 

Attorney  has  the  duty  to  make  an 

independent  determination  of  legality 

is  designed  as  a  check  on  the  Board 

of  Supervisors   Charter  Section  3.401  86-13 

"City  Attorney  shall  prepare,  or  approve 

as  to  form,  all  ordinances  before  they 

are  enacted  by  the  Board  of  Supervisors" 

Charter  Section  3.401  86-13 

Emergency  ordinance  defined 

Charter  Section  2.301  86-14 

Preemption  by  the  charter  86-5 

Wage  setting  ordinances  are  liberally 

construed  in  favor  of  the  employee  86-14 

" PARAPROFESS lONALS " 

Defined  as  all  employees  with  Civil 

Service  Classifications  3593, 

3594,  3596  and  8203  86-8 
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PARK  PROPERTY 

Emergency  Services  Center  to  be  constructed 
in  Jefferson  Square  on  additional  property- 
set  aside  by  ordinance  of  the  Board 
of  Supervisors  86-1 

Use,  sale  or  lease  of  park  property 

governed  by  Charter  Section  7.403  86-1 

PEACE  OFFICERS 

Deputy  Sheriff  position  and  eligibility  of 

applicant  under  Government  Code  Section  1029         86-9 

Probation  officers  in  the  Adult  Probation 

Department   Penal  Code  Section  830.5  86-18 

PENSION 

City  pension  contributions  constitute 

"debt  service"  and  are  exempt  from  the 

annual  appropriations  limit  of  California 

Constitution  Article  XIIIB  86-6 

PERFORMING  ARTS  CENTER 

Scheduling,  usage  and  notice  proposals 

for  Davies  Symphony  Hall  are  in  compliance 

with  the  purposes  and  need  described  in  the 

Environmental  Impact  Report  86-16A 

PINEVIEW  HOUSING  PROJECT 

City  Planning  Commission  may  approve  if, 

considering  all  aspects  of  the  project, 

the  Commission  finds  that  on  balance  the 

project  will  further  the  priority  policies 

of  the  City  Planning  Code  and  not 

obstruct  their  attainment  86-17 

POLICE  DEPARTMENT  EMPLOYEES 

Salary  ordinances  for  Police  and  Fire 

Departments  may  be  adopted  upon  one 

reading  when  compensation  survey  data  is 

received  too  late  to  conduct  two  readings  86-14 

POLICE  POWER 

Derives  from  California  Constitution 

Article  II,  Section  7  86-4 

Drug  testing  ordinance   Police  Code 

Section  3300A.1  et  seq.  86-4 

Giants  Baseball  Club  is  subject  to  the 

prohibitions  of  the  Drug  Testing 

Ordinance   Police  Code  Section  3300A.1  et  seq.        86-4 


25 


Port  property  regulation  under  city 

police  power  includes  application  of  the 

Transit  Impact  Development  Fee  to 

developments  on  port  property  86-5 

Port  property  regulation  under  city  police 

power  is  subject  to  the  special  constraints 

enumerated  86-17 

Transit  Impact  Development  Fee  86-5 

University  of  California  (San  Francisco 

State  University)  is  a  separate 

governmental  entity  created  by  the  state 

and  absent  constitutional  or  legislative 

authorization  is  not  subject  to  local  police 

power  when  engaged  in  sovereign  activities  85-2 

POLITICAL  REFORM  ACT  OF  1974 

see 

GOVERNMENT  CODE  SECTION  81000  et  seq.  86-12 

PORT 

The  Burton  Act  transfers  the  Port  of 

San  Francisco,  previously  owned  and 

operated  by  the  State  of  California,  in 

trust  to  the  City  and  County  of  San  Francisco 

"for  purposes  of  commerce,  navigation  and 

fisheries."   California  Statutes,  1963, 

Chap.  1333,  p.  2544,  which  transfer  was 

consummated  in  the  Port  Tranfer  Agreement  86-5 

PORT  PROPERTY 

Developments  on  port  property  are 

subject  to  the  Transit  Impact 

Development  Fee  86-5 

Ferry  building  is  surplus  port  property 

not  devoted  to  maritime  uses  and 

Proposition  M,  election  of  November  4, 

1986,  applies  86-17 

Ferry  Building  renovation  involves  an 

office  component  of  less  than  400,000 

square  feet  so  it  is  not  stopped  by 

Proposition  M,  election  of  November  4, 

1986,  nor  does  it  require  a  separate 

vote  to  approve  86-17 

Management  and  control  86-5 
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Office  developments  on  port  property  are 

subject  to  the  Transit  Impact 

Development  Fee  86-5 

Police  power  of  the  city  to  regulate 

port  property  is  subject  to  the  special 

constraints  enumerated  85-17 

Police  power  of  the  city  to  regulate 

port  property  includes  application  of 

the  Transit  Impact  Development  Fee 

to  developments  on  port  property  86-5 

Surplus  port  property  is  property  not 

required  for  maritime  purposes  as 

determined  by  the  Port  Commission  and 

may  be  regulated  by  the  city  86-17 

Transit  Impact  Development  Fee 

applies  to  office  developments  on 

port  property  86-5 

PREEMPTION 

Express  and  implied  86-5 

Implied  and  express  86-5 

Implied  preemption  test  as  adopted  by 

the  California  Supreme  Court  86-7 

.  .  .  Issue  of  preemption  as  a 

quantitative  problem  provides  no 

guidance  .  .  .  and  f,urther  confounds 

a  meaningful  solution  to  the 

preemption  problems  86-7 

Local  ordinance  conflicts  with  state 

law  if  it  attempts  to  regulate  an 

area  that  has  been  expressly  preempted 

by  state  law  or  if  it  duplicates  or 

contradicts  existing  state  law  86-5 

Ordinances  preempted  by  the  Charter  86-5 

State  Bar  Act  preempts  municipal  attempts 

to  regulate  the  practice  of  law  by 

attorneys   Business  and  Professions 

Code  Section  6000  et  seq.  86-12 
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PREEMPTION,  IMPLIED 

Disfavored  doctrine  because  it  may- 
operate  to  preclude  local  legislation  in 
an  area  that  the  state  legislature  may 
never  have  considered  86-7 

Multiplicity  of  state  statutes  does 

not  imply  preemption  86-7 

Test  to  determine  86-7 

PRIVACY 

Drug  testing  ordinance  is  valid  exercise 

of  city  police  power  86-4 

Explicitly  recognized  as  an  inalienable 

right  California  Constitution 

Article  I,  Section  1  86-4 

PRIVATE  INDUSTRY  COUNCIL 

Job  Training  Partnership  Act  and  PIC 

has  been  designated  as  both  the  grant 

recipient  and  the  administering  entity  86-15 

Local  PIC  has  been  designated  as  both 

the  grant  recipient  and  the  administering 

entity  for  purposes  of  the  Job  Training 

Partnership  Act  86-15 

"PRIVATE  INTEREST" 

Defined  as  "any  interest  other  than  that 

of  a  federal,  state,  local  or  other 

governmental  entity",.  Charter,  Appendix  K  86-12 

PRO  PER  APPEARANCE 

Doctrine  allows  an  individual  to 

represent  his/her  personal  interest  and 

the  Board  of  Supervisors,  as  a  collective 

body,  has  no  individual  or  personal  interest         86-10 

Supervisor  cannot  appear  iji  pro  per  to 

represent  the  interests  of  the  Board 

of  Supervisors  which,  as  a  collective 

body,  has  no  individual  or  personal  interest         86-10 

PROBATION  DEPARTMENT,  ADULT 

Firearm  policy  and  guidelines  for 
probation  officers  are  within  the 
Department's  discretion  86-18 
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Policy  that  probation  officers  shall 

not  be  authorized  to  carry  firearms  except 

in  specific  life-threatening  situations  86-18 

Probation  officers  are  not  authorized 

to  carry  firearms  except  in 

specific  life-threatening  situations  86-18 

PROBATION  OFFICERS 

Firearm  policy  and  guidelines  of  the 

Adult  Probation  Department  and  the 

legal  sufficiency  thereof  86-18 

PROPOSITION  F,  ELECTION  OF  JUNE  3,  1986 

see  also 

CHARTER,  APPENDIX  K  86-12 

Effective  date  July  10,  1986  86-12 

Intent  to  serve  the  compelling  public 

interest  in  preventing  the  appearance 

or  actuality  of  corruption  or  undue 

influence  by  restricting  the  compensated 

advocacy  activities  of  public  officials  86-12 

Interpretation  and  validity  86-12 

Section  4  is  unconstitutional  insofar 
as  it  would  prevent  state  legislators 
serving  as  compensated  advocates  from 
addressing  city  officials  86-12 

Section  6  portion  which  prescribes 
forfeiture  of  office  for  violation 
of  the  initiative  is  invalid  86-12 

Validity  and  interpretation  86-12 

PROPOSITION  M,  ELECTION  OF  NOVEMBER  4,  1986 
Applies  to  projects  on  land  zoned  for 
industrial  use  if  the  projects  require 
any  governmental  action  within  the 
scope  of  Proposition  M  86-17 

Applies  to  the  Ferry  Building  as  surplus 

port  property  not  devoted  to  maritime  uses  86-17 

Applies  to  the  Redevelopment  Agency 

only  to  the  extent  that  it  does  not 

conflict  with  California  redevelopment 

law  and  any  redevelopment  plan  adopted 

by  the  Board  of  Supervisors  86-17 


Cap  on  office  space,  calculation 

and  formula  86-17 

City  Planning  Code  is  amended  by  • 

addition  of  eight  priority  policies 

and  future  land  use  actions  must  be 

consistent  with  those  policies  86-17 

Does  not  apply  to  federal  government 

office  projects  proposed  for  use  by 

federal  agencies  86-17 

Does  not  apply  to  state  government 

office  projects  proposed  for  use  by 

state  agencies  86-17 

Office  developments,  legal  effect  86-17 

PROPOSITION  4,  ELECTION  OF  NOVEMBER  6,  1979 
Limitation  on  spending  at  both  state 
and  local  government  levels  86-6 

PUBLIC  HEALTH  DEPARTMENT 

SFIRA  claim  filed  with  the  Civil  Service 

Commission  against  the  Department 

of  Public  Health  and  the  City  Attorney 

alleging  unfair  labor  practice  86-10 

Health  Service  System  must  comply  with 

the  provisions  of  COBRA  imposing  terms 

for  the  continued  coverage  of  terminated 

and  retired  employees  and  their  spouses 

and  dependents      -  86-16 

RECREATION  AND  PARK  DEPARTMENT  JEFFERSON  SQUARE 
Emergency  Services  Center  to  be 
constructed  on  additional  property  in 
Jefferson  Square  set  aside  by  ordinance 
of  the  Board  of  Supervisors  86-1 

RECREATION  AND  PARK  DEPARTMENT  MARGARET  HAYWARD  PLAYGROUND 
Emergency  Services  Center  to  be 
constructed  in  Jefferson  Square  on 
additional  property  set  aside  by 
ordinance  of  the  Board  of  Supervisors  86-1 

REDEVELOPMENT  AGENCY 

Office  developments  in  redevelopment 

areas  are  subject  to  the  Transit 

Impact  Development  Fee  unless  preempted 

by  the  applicable  redevelopment  plan 

approved  by  the  Board  of  Supervisors  86-5 
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Office  developments  on  port  property- 
are  subject  to  the  Transit  Impact 
Development  Fee  86-5 

State  agency  operating  under  state  law 

to  fulfill  state  purposes  established 

under  Health  and  Safety  Code  Section 

33000  et  seq.  (Community  Redevelopment  Law)  86-5 

RETIREMENT  SYSTEM 

City  contributions  are  excludable  as 

"debt  service"  from  the  annual 

appropriations  limit   California 

Constitution  Article  XIIIB  86-6 

REZONING  LAWS 

Require  changes  in  the  Zoning  Map  and 

in  the  text  of  the  City  Planning  Code 

so  prior  to  their  adoption  the  city 

must  determine  if  they  are  consistent  with 

priority  policies  of  the  City  Planning  Code  86-17 

RIFLES 

Regulation  of  business  activities  of 

persons  engaged  in  the  sale  of  rifles 

and  shotguns  86-7 

SALARY 

Fire  and  Police  Department  salary 

setting  ordinances  may  be  adopted  by  the 

Board  of  Supervisors  after  one  reading 

under  emergency  powers  when  salary  survey 

data  is  received  toa  late  to  conduct 

two  readings  86-14 

Police  and  Fire  Department  salary 

setting  ordinances  may  be  adopted  by  the 

Board  of  Supervisors  after  one  reading 

under  emergency  powers  when  salary  survey 

data  is  received  too  late  to  conduct 

two  readings  86-14 

Survey  data  used  to  set  Police  and  Fire 

salaries  is  received  too  late  to  allow 

for  two  readings  of  the  salary  ordinances 

and  the  Board  of  Supervisors  may  adopt 

the  salary  ordinances  upon  a  single  reading 

by  exercise  of  its  emergency  powers  86-14 
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SALARY  STANDARDIZATION  ORDINANCE 

Amendment  after  April  1  to  take  effect 

in  fiscal  year  beginning  the  next  July  1 

when  it  corrects  a  clerical  error  86-3 

Amendment  and  effective  date  thereof  86-3 

Firefighter  and  police  salary  setting 

ordinances  may  be  adopted  upon  a  single 

reading  using  data  received  too  late 

for  two  readings  86-14 

Police  and  firefighter  salary  setting 

ordinances  may  be  adopted  upon  a  single 

reading  using  data  received  too  late 

for  two  readings  86-14 

SAN  FRANCISCO  GENERAL  HOSPITAL 

Interns  and  residents  assigned  by  the 

University  of  California  School  of 

Medicine  and  a  claim  of  an  unfair 

labor  practice  86-10 

Residents  and  interns  assigned  by  the 

University  of  California  School  of 

Medicine  and  a  claim  of  an  unfair 

labor  practice  86-10 

SAN  FRANCISCO  INTERNS  AND  RESIDENTS  ASSOCIATION 
Claim  filed  with  the  Civil  Service 
Commission  alleging  an  unfair  labor  practice         86-10 

Union  organization  representing  interns 

and  residents  assigned  to  city  health 

facilities  pursuant  to  a  contract  between 

the  city  and  the  Regents  of  the 

University  of  California  86-10 

SAN  FRANCISCO  STATE  UNIVERSITY 

Drug  testing  ordinance.  Police  Code 

Section  3300A  et  seq.,  does  not  apply 

to  San  Francisco  State  athletes 

engaging  in  post-season  activities  86-2 

University  of  California  is  a  separate 

governmental  entity  created  by  the 

state  and  absent  constitutional  or 

legislative  authorization  is  not  subject 

to  local  police  power  when  engaged  in 

sovereign  activities  86-2 
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SAN  FRANCISCO  SYMPHONY 

Musical  Association  o£  San  Francisco  used 

in  the  1921  War  Memorial  Trust  Agreement. 

The  name  was  changed  to  San  Francisco  • 

Symphony  Association  and  then  to  San 

Francisco  Symphony  by  resolutions  of  the 

Association's  Board  of  Governors  adopted 

October  9,  1951  and  September  3,  1980 

respectively  86-16A 

Transfer  of  the  San  Francisco  Symphony's 

rights  in  the  Opera  House  to  Davies 

Symphony  Hall  86-16A 

SAN  FRANCISCO  UNIFIED  SCHOOL  DISTRICT 
Classified  employees  include 
paraprof essionals  whose  compensation 
is  set  pursuant  to  Charter  Section 
8.400  and  8.407  86-8 

Dental  plan  for  paraprof essionals  may 

be  negotiated  by  the  Board  of  Education  86-8 

Fringe  benefits  for  paraprof essionals  to 

be  negotiated  between  the  Board  of 

Education  and  its  employees  86-8 

Paraprof essionals  are  classified 

employees  whose  compensation  is  set 

pursuant  to  Charter  Section  8.400  and 

8.407  and  the  Board  of  Education  may 

negotiate  the  levels  of  benefits  like 

a  dental  plan  without  a  vote  of  the  people  86-8 

SAUSER,  ARLENE  M.,  CHIEF,  ADULT  PROBATION  AND 
TOM  JOB,  SENIOR  SUPERVISOR  ADDRESSEES 

Firearm  policy  and  guidelines  of  the  Adult 

Probation  Department  and  the  legal 

sufficiency  thereof  86-18 

"SCOPE  OF  REPRESENTATION" 

Defined   Government  Code  Section  3543.2  86-8 

SFIRA 

see 

SAN  FRANCISCO  INTERNS  AND  RESIDENTS  ASSOCIATION  86-10 

SHELLEY,  THELMA,  MANAGING  DIRECTOR,  SAN  FRANCISCO 
WAR  MEMORIAL  AND  PERFORMING  ARTS  CENTER,  ADDRESSEE 

Amendment  of  the  1921  War  Memorial 

Trust  Agreement  86-16A 


33 


SHERIFF 

Deputy  Sheriff  position  and  eligibility 

of  applicant  under  Government  Code 

Section  1029  86-9 

SHOTGUNS 

Regulation  of  business  activities  of 

persons  engaged  in  the  sale  of 

rifles  and  shotguns  86-7 

SHOWPLACE  SQUARE  HOTEL 

Proposition  M,  election  of  November  4, 

1986,  applies  and  the  city  may  not  issue 

permits  for  approved  projects  that  are 

subject  to  environmental  review  unless 

they  are  consistent  with  the  priority 

policies  of  the  City  Planning  Code  86-17 

SILVER,  CAROL  RUTH,  MEMBER,  BOARD  OF  SUPERVISORS  AND 

JOHN  L.  MOLINARI,  PRESIDENT,  BOARD  OF  SUPERVISORS,  ADDRESSEES 

Salaries  for  police  and  firefighters 

adopted  by  ordinances  upon  a  single 

reading  using  data  received  too  late  for 

two  readings  86-14 

SMITH,  RANDALL  B.,  DIRECTOR,  HEALTH 
SERVICE  SYSTEM,  ADDRESSEE 

Health  Service  System  must  comply  with 

the  provisions  of  COBRA  (Pub.L.  99-272, 

April  7,  1986)  and  its  application  to 

the  San  Francisco  Health  Service  System  86-16 

STATE  GOVERNMENT 

Office  projects  proposed  by  the  state 

government  for  use  by  state  agencies 

are  not  subject  to  Proposition  M, 

election  of  November  4,  1986  86-17 

STATE  PREEMPTION 

Law  practice  regulation  is  preempted 

by  the  State  Bar  Act   Business  and 

Professions  Code  Section  6000  et  seg.  86-12 

Local  legislative  body  may  act  only  if 

the  state  has  not  revealed  an  intention 

to  occupy  the  field  to  the  exclusion  of 

all  local  regulation  86-7 

Practice  of  law  is  preempted  by  the 

State  Bar  Act   Business  and 

Professions  Code  Section  6000  et  seq.  86-12 
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Rifle  and  shotgun  dealer's  ousiness 

activities  are  not  preempted  by  tne 

California  Penal  Code  and  Governuient 

Code  Section  53071  86-7 

Shotgun  and  rifle  dealer's  ousiness 

activities  are  not  preempted  by  the 

California  Penal  Code  and  Government 

Code  Section  53071  86-7 

STATEWIDE  CONCERN 

Local  legislative  body  may  act  only  if 

the  state  has  not  revealed  an  intention 

to  occupy  the  field  to  the  exclusion  of 

all  local  regulation  86-7 

STATUTORY  CONSTRUCTION 

Charter  provisions  in  favor  of  the 

exercise  of  municipal  power  are 

preferred  in  the  aosence  of  an  express 

limitation  or  one  necessarily  implied  86-1 

Charter  provisions  to  be  construed  in 

favor  of  the  exercise  of  power  and  any 

limitation  or  restraint  on  the  exercise 

of  municipal  affairs  power  must  oe 

clear  and  explicit  86-5 

Municipal  affairs  power  provisions 

of  the  charter  86-5 

Wage  setting  ordinances  are  liberally 

construed  in  favor  of  the  employee  86-14 

SUPERVISORS,  BOARD  OF 

Amendment  to  Salary  Standardization 

Ordinance  and  the  effective  date 

of  the  amendment  86-3 

City  and  county  acts  through  the  Board 

of  Supervisors  except  as  the  charter  or 

the  Board  of  Supervisors  provide 

otherwise   Charter  Section  2.101  86-16A 

City  Attorney  office  practice  to  respond 

to  Board  of  Supervisors  actions  concerning 

the  City  Attorney  by  opinion  letter,  when 

determined  appropriate  by  the  City  Attorney 

City  Attorney  Opinion  dated  January  8, 

1897  (Creswell)  86-13 
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Collective  body,  not  an  individual, 

and  a  part  of  the  San  Francisco  municipal 

corporation  and  there  can  be  no 

individual  or  personal  interest  86-10 

Collective  body  with  no  individual  or 
personal  interest  and  a  member  of  the 
Board  of  Supervisors  cannot  appear  in 
propria  persona  86-10 

Continuity  of  powers   Charter  (1932) 

Section  11.101  and  11.102  86-1 

Emergency  powers  allow  adoption  of 

ordinances  setting  police  and  firefighter 

salaries  using  data  received  too  late 

to  conduct  two  readings  86-14 

Individual  or  personal  interest  cannot 

accrue  to  a  member  of  the  Board  of 

Supervisors  which  is  a  collective  body 

and  part  of  the  municipal  corporation  86-10 

Job  Training  Partnership  Act  preempts 

the  approval  requirement  of  San  Francisco 

Administrative  Code  Section  10.170  86-15 

Lack  power  to  adopt  an  ordinance  which 

prescribes  removal  from  office  as 

punishment  for  a  crime  86-12 

Lack  power  to  amend  the  Master  Plan  and 

the  provisions  of  Proposition  M, 

election  of  November  4,  1986,  which 

require  amendment  of  the  Master  Plan  are 

not  legally  binding  86-17 

Lack  responsibilities  under  the  Job 

Training  Partnership  Act  86-15 

Lack  right  to  representation  before  the 

courts  independent  of  other  city  officers  86-10 

Legal  representation  of  the  Board  of 

Supervisors  before  the  courts  independent 

of  other  city  officers  86-10 

Legislative  intent  86-3 

Ordinance  approval  process  during  which 

the  City  Attorney  has  the  duty  to  make  an 

independent  determination  of  legality  is 

designed  as  a  check  on  the  Board  of  Supervisors       86-13 


Outside  counsel  for  the  purpose  of 

securing  a  judicial  decision  on  the 

general  issues  of  City  Attorney  recusal, 

engagement  of  outside  counsel,  the  • 

scope  of  City  Attorney  charter  powers 

and  other  unnamed  issues  86-13 

Part  of  the  municipal  corporation  and 

there  can  be  no  individual  or  personal 

interest  and  a  member  of  the  Board  of 

Supervisors  cannot  appear  in  propria  persona         86-10 

Personal  or  individual  interest  cannot 

accrue  to  a  member  of  the  Board  of  Supervisors 

which  is  part  of  the  municipal  corporation 

and  therefore  an  individual  Supervisor 

cannot  appear  in  propria  persona  86-10 

Power  derivative  from  previous  Charters 

Charter,  1932,  Section  11.101  and  11.102  86-1 

Power  -  residual  -  to  regulate  municipal 

affairs  unless  the  charter  contains  an 

express  limitation  86-12 

Power  to  act  in  all  matters  relating  to 

municipal  affairs  when  the  power  is  not 

conferred  on  another  official  and  the 

charter  has  not  expressly  limited  the 

power  of  the  Board  of  Supervisors 

Charter  Section  2.101  86-12 

Power  to  adopt  ordinances  setting  police 

and  firefighter  salaries  using  data 

received  too  late  to  conduct  two  readings  86-14 

Power  to  adopt  regulations  for  incompatible 

activities  of  city  officers  has  no  express 

limitation  thereupon   Charter  Section 

8.100  to  8.105  86-12 

Power  to  amend  Salary  Standardization 

Ordinance  and  the  effective  date  of 

the  amendment  86-3 

Power  to  amend  the  City  Planning  Code  by 
adding  new  policies  and  requiring  future 
land  use  decisions  to  be  consistent  with 
those  policies  86-17 
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Power  to  amend  the  1921  War  Memorial  Trust 

Agreement  and  amendments  must  be  consistent 

with  the  overall  purposes  for  which  the 

trust  was  created  and  with  the  responsibilities 

delegated  to  the  War  Memorial  Board  of 

Trustees  in  the  Charter  and  the  1930 

Board  of  Supervisors  Resolution  86-16A 

Power  to  change  dates  promulgated  in  the 

Charter  if  the  Charter  so  expressly  provides         86-14 

Power  to  regulate  the  business  activities 

of  persons  engaged  in  the  sale  of  rifles 

and  shotguns  86-7 

Power  to  set  aside  lands  in  Jefferson 

Square  Park  for  the  purpose  of 

constructing  a  central  station  for  fire 

alarm  and  police  telegraph  and 

telephone  systems  86-1 

Pro  per  appearance  by  an  individual 

Supervisor  86-10 

Resolution  No.  33407  (New  Series)  by 

which  the  city  accepted  an  offer  of  the 

Regents  and  the  private  trustees  to 

transfer  all  of  the  property  held  in  trust 

under  the  terms  of  the  1921  trust  agreement 

to  the  city,  subject  to  the  trust  86-16A 

Salary  Standardization  Ordinance  amendment 

and  the  effective  date  thereof  86-3 

SFIRA  matter  in  which  the  Board  of  Supervisors 

has  no  legal  or  justiciable  interest 

different  from  and  independent  of  the 

several  other  offices,  boards  and 

commissions  of  the  city  86-13 

War  Memorial  Trust  Agreement,  1921, 

amendment  procedure  86-16A 

TAYLOR,  JOHN  L.,  CLERK,  BOARD  OF  SUPERVISORS,  ADDRESSEE 
Board  of  Supervisors  has  no  right  to 
representation  before  the  courts 
independent  of  other  city  offices  86-10 

Charter  1931/1932  and  powers  and  duties 

of  the  Board  of  Supervisors  and  the 

City  Attorney  thereunder  86-13 
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TRANSIT  IMPACT  DEVELOPMENT  FEE 

see 

ADMINISTRATIVE  CODE  SECTION  38  ET  SEQ .  86-5 

Applies  to  office  developments  in 

redevelopment  areas  unless  preempted  by 

the  applicable  redevelopment  plan 

approved  by  the  Board  of  Supervisors  86-5 

Applies  to  office  developments  on 

port  property  86-5 

Requires  developers  of  office  space 

within  the  geographically  defined 

transit  impact  area  to  help  defray  the 

cost  incurred  by  the  city  in 

accommodating  the  additional  burdens 

which  the  new  developments  place  upon 

the  transit  system  86-5 

UNFAIR  EMPLOYEE  RELATIONS  PRACTICE 

Claim  filed  with  the  Civil  Service 
Commission  by  SFIRA  the  union  organization 
representing  interns  and  residents  assigned 
to  San  Francisco  General  Hospital  pursuant 
to  a  contract  between  the  city  and  the 

Regents  of  the  University  of  California  86-10 

see  also        84-6 
84-22 

UNFAIR  LABOR  PRACTICE 

Claim  filed  with  the  Civil  Service 
Commission  by  SFIRA  the  union  organization 
representing  interns  and  residents  assigned 
to  San  Francisco  General  Hospital  pursuant 
to  a  contract  between  the  city  and  the 

Regents  of  the  University  of  California  86-10 

see  also        84-6 
84-22 

UNIVERSITY  OF  CALIFORNIA  MEDICAL  SCHOOL 

Interns  and  residents  assigned  to  San 

Francisco  General  Hospital  pursuant  to 

a  contract  between  the  city  and  the 

Regents  of  the  University  of  California 

and  their  claim  of  an  unfair  labor  practice  86-10 

Residents  and  interns  assigned  to  San 

Francisco  General  Hospital  pursuant  to 

a  contract  between  the  city  and  the 

Regents  of  the  University  of  California 

and  their  claim  of  an  unfair  labor  practice  86-10 
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SFIRA  claim  filed  with  the  Civil  Service 
Commission  against  the  Department  of 
Public  Health  and  the  City  Attorney- 
alleging  an  unfair  labor  practice  86-10 

SFIRA  representing  interns  and  residents 
assigned  to  San  Francisco  General 
Hospital  and  the  claim  of  an  unfair 

labor  practice  86-10 

see  also        84-6 
84-22 

UNIVERSITY  OF  CALIFORNIA  REGENTS 

War  Memorial  Trust  Agreement,  1921, 

amendment  procedure  86-16A 

WAGES 

Ordinances  setting  wages  are  liberally 

construed  in  favor  of  the  employee  86-14 

WALKER,  NANCY  G.,  MEMBER,  BOARD  OF  SUPERVISORS, 
ADDRESSEE 

Salary  Standardization  Ordinance 

amendment  and  the  effective  date  thereof  86-3 

WAR  MEMORIAL  BOARD  OF  TRUSTEES 

Lacks  power  to  amend  the  1921  War  Memorial 

Trust  Agreement  which  must  be  done  by  the 

city  acting  through  the  Board  of  Supervisors         86-16A 

Lacks  power  to  amend  the  1921  War  Memorial 

Trust  Agreement  with  substantive  changes 

which  go  beyond  the  mere  transfer  of 

existing  rights  86-16A 

Membership  Charter,  1929,  Article  XIV-D  86-16A 

Power  to  enter  into  periodic  agreements 

with  the  San  Francisco  Symphony  which 

include  scheduling  and  usage  provisions 

different  from  those  in  the  1921  War 

Memorial  Trust  Agreement  so  long  as  the 

adjustments  which  are  made  administratively 

are  consistent  with  the  fiduciary  duty  the 

War  Memorial  Board  of  Trustees  owes  to  all 

of  the  beneficiaries  of  the  1921  Trust 

Agreement,  including  the  public  at  large, 

and  with  the  premises  on  which  the  Board  of 

Supervisors  approved  the  construction  of 

Davies  Symphony  Hall  86-16A 
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WAR  MEMORIAL  TRUST  AGREEMENT 

Amendments  of  the  1921  Trust  Agreement 

must  be  approved  by  the  City,  which  in 

this  instance  must  act  through  the 

Board  of  Supervisors  86-16A 

Amendments  of  the  1921  Trust  Agreement 
must  be  consistent  with  the  overall  purposes 
for  which  the  Trust  was  created  and  with 
the  responsibilities  delegated  to  the  War 
Memorial  Board  of  Trustees  in  the  Charter 
and  the  1930  resolution  of  the  Board 
of  Supervisors  86-16A 

Beneficiaries  named  in  the  trust  may  well 

have  standing  to  sue  to  challenge  amendments         86-16A 

WEAPONS 

Adult  Probation  Department  policy  and 

guidelines  for  the  arming  of  probation 

officers  and  the  legal  sufficiency  thereof  86-18 

YERBA  BUENA  GARDENS 

Agreements  between  the  Redevelopment  Agency 

and  Olympia  and  York  preempt  any  and  all 

local  regulations  including  Proposition  M, 

election  of  November  4,  1986  86-17 

ZONING  MAP 

Rezoning  plans  require  changes  in  the 

Zoning  Map  and  in  the  text  of  the  City 

Planning  Code  r,o   prior  to  their  adoption 

the  City  Planning  Commission  must 

determine  if  they  are  consistent  with  the 

priority  policies  of  the  Code  86-17 
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J'JESTION  PRESE!^TED 

May  tne  Boarci  of  Supervisors  uy  ordinance  set  asiae 
additional  property  in  Jefferson  Square  for  tne  construction  of 
an  e:,iergency  services  center? 

CONCLUSION 


INTRODUCTION 


You  nave  adviseu  tnis  office  that  Mayor  Feinstein  nas 
requestea  from  you  anu  otner  City  officials  a  proposal  for  a  site 
to  nouse  trie  City's  eraergency  services  and  communications 
center.   Tne  emergency  services  center  would  oe  used  on  a  aaily 
oasis  uy  tne  Mayor's  Office  of  Emergency  Services  ana  would  serve 
as  tne  central  com,nunications  command  post  for  City  officials  in 
the  event  of  a  City-wiue  emergency  or  disaster. 

Presently,  tne  Emergency  Services  Center  nas  some  space  in 
tne  Central  Fire  Alarjn  Station  located  on  TurK  Screet  in  San 
Francisco.   You  are  interested  in  expanding  tne  existing  facility 
on  TurK  Street  uy  constructing  an  emergency  services 
communications  center  at  tne  oacK  of  tne  Central  Fire  Alarm 
Station  which  would  extena  to  tne  existing  fence  line.   (See 
attacned  drawing.) 
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HISTORICAL  BACKGROUND 

The  Central  Fire  Alarm  Station  abuts  the  Margaret  Hayward 
Playground  and  is  located  in  Jefferson  Square.   The  Central  Fire 
Alarm  Station  has  a  communication  tower  on  one  side  of  the 
building  and  is  separated  from  the  playground  by  a  wire  fence. 
The  area  between  the  station  and  the  fence  line  is  cemented  and 
IS  used  by  the  Fire  Department  as  a  small  parking  lot.   The  land 
known  as  Jefferson  Square  is  under  the  jurisdiction  of  the 
Recreation  and  Park  Commission  and  is  subject  to  the  provisions 
of  the  Charter  strictly  limiting  the  use  of  public  park  property 
for  non-park  purposes. 

The  existing  Central  Fire  Alarm  Station  is  located  upon 
land  which  was  originally  set  aside  by  the  Board  of  Supervisors 
for  park  purposes  by  the  Van  Ness  Ordinance  in  1855.   The  land 
continued  to  be  dedicated  for  park  purposes  until  the  adoption  of 
Section  6a  of  Article  XIV  of  the  1898  Charter  which  provides: 

The  Board  of  Supervisors  shall  have  the  power 
and  authority  to  select  and  set  aside  by 
ordinance,  in  that  certain  square  or  park 
known  as  Jefferson  Square,  bounded  on  the 
north  by  Eddy  Street,  on  the  south  by  Golden 
Gate  Avenue,  on  the  east  by  Gough  Street,  and 
on  the  west  by  Laguna  Street,  a  suitable  and 
convenient  site  upon  which  may  be  erected  by 
competent  authority  a  central  station  for  the 
fire  alarm  and  police  telegraph  and  telephone 
systems,  said  station  when  erected  to  be 
under  the  control  and  management  of  the  joint 
commission  of  the  Department  of  Electricity, 
and  said  joint  commission  shall  have  power 
and  authority,  when  said  station  is  erected, 
to  maintain  across  said  square  or  park  the 
necessary  conduits,  wires  and  lines  leading 
to  said  station. 

Pursuant  to  this  Charter  section  the  Board  of  Supervisors 
enacted  several  ordinances  in  1914  which  selected  and  set  aside 
the  present  site  for  the  erection  of  a  central  station  for  the 
fire  alarm  and  police  telegraph  and  telephone  systems. 
(Ordinance  No.  2732,  May  7,  1914,  Ordinance  No.  2749,  May  11, 
1914.)   Sometime  thereafter,  but  before  1949,  the  City  built  two 
steel  antennae  in  Jefferson  Square  on  each  side  of  the  Central 
Fire  Alarm  Station.   These  antennae  apparently  facilitate  the 
communication  center's  functions.   However,  these  antennae  were 
constructed  on  park  property.   A  fence  was  erected  on  park 
property  to  bring  these  antennae  within  the  curtilage  of  the 
Central  Fire  Alarm  Station  facility.   There  is  no  record  that  the 
Board  of  Supervisors  took  any  action  to  enlarge  the  area  or  set 
aside  additional  property  for  facilities  for  the  fire  alarm  and 
police  telegraph  and  telephone  systems. 
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ANALYSIS  • 

Section  6a  of  Article  XIV  of  the  1898  Charter  was  carried 
forward  and  became  Section  6a  of  Article  XIV  of  the  1929 
Charter.   By  adopting  Article  XIV,  Section  6a,  the  people 
empowered  the  Board  of  Supervisors  to  set  aside  in  Jefferson 
Square  Park,  ".  .  .a  suitable  and  convenient  site  upon  which  may 
be  erected  by  competent  authority  a  central  station  for  the  fire 
alarm  and  police  telegraph  and  telephone  systems,  ..."  When 
the  1932  Charter  was  adopted,  the  specific  language  of  Article 
XIV  6a  of  the  1929  Charter  was  not  carried  forward.   However,  the 
drafters  of  that  Charter  made  separate  provisions  for  the 
continuity  of  powers.   Section  11.101  of  the  Charter  provides  in 
relevant  part. 

The  powers  or  duties  vested  in  city  and 
county  officers,  boards  or  commissions  by  law 
or  under  the  charter  superseded  by  this 
[1932]  charter  shall  be  exercised,  continued 
and  carried  out  by  their  successors  or  by 
other  city  and  county  officers,  boards  or 
commissions,  consistent  with  the  provisions 
of  this  charter. 

And  Section  11.102  of  the  1932  Charter  provides. 

All  functions  of  the  city  and  county  and  the 
powers  and  duties  of  officers  and  employees 
charged  with  the  performance  thereof,  as 
these  shall  have  been  apportioned  among 
departments  and  offices,  and  institutions, 
utilities,  bureaus  or  other  subdivisions 
thereof,  existing  at  the  time  this  [1932] 
charter  shall  go  into  effect,  shall  continue 
to  be  the  functions  of  such  departments  and 
offices  and  employees  assigned  thereto, 
except  as  in,  or  under  authority  of,  this 
charter  otherwise  specifically  provided... 

The  powers  and  duties  of  the  departments  and 
offices  which  by  this  charter  are  established 
or  continued  as  departments  or  offices  under 
elective  officers,  boards  or  commissions  or 
the  chief  administrative  officer,  as  such 
powers  and  duties  exist  at  the  time  this 
charter  shall  go  into  effect,  shall  be 
continued  as  powers  and  duties  of  each  such 
department  or  office,  except  as  otherwise 
provided  in  this  charter. 
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As  noted  above,  under  the  charter  in  effect  preceding  the 
adoption  of  the  1932  Charter,  the  Board  of  Supervisors  was 
empowered  to  set  aside  an  area  in  Jefferson  Square  Park  as  a  site 
for  the  Central  Station  housing  the  fire  alarm  and  police 
telegraph  and  telephone  systems. 

This  is  a  power  that  is  vested  in  the  successor  Board  of 
Supervisors  consistent  with  the  provisions  of  the  Charter  (See 
Charter  Section  11.101).   And  since  the  Charter  does  not 
"otherwise  specifically"  provide  with  regard  to  the  power  to  set 
aside  space  in  Jefferson  Square  for  a  fire  alarm,  police 
telegraph  and  telephone  systems,  the  Board  of  Supervisors  would 
continue  to  have  such  power.   (See  Charter  Section  11.102.) 

Hence,  pursuant  to  Article  XI,  Sections  11.101  and  11.102 
of  the  1932  Charter,  the  Board  of  Supervisors,  in  the  absence  of 
an  intervening  inconsistent  law,  continues  to  have  the  power 
vested  in  it  by  Section  6a  of  Article  XIV  of  the  1898  and  1929 
Charters,  to  set  aside  lands  in  Jefferson  Square  Park  for  the 
purpose  of  constructing  a  central  station  for  fire  alarm  and 
police  telegraph  and  telephone  systems. 

This  conclusion  comports  with  traditional  rules  of 
statutory  construction  relative  to  charter  provisions  which 
instruct  that  a  construction  in  favor  of  the  exercise  of 
municipal  power  is  preferred  in  the  absence  of  an  express 
limitation  or  one  necessarily  implied  in  the  City  Charter.   (See 
Methodist  Hospital  of  Sacramento  v.  Saylor  (1971)  5  Cal.3d  685; 
Collins  v.  Reily  (1944)  24  Cal.2d  912.)   And  it  is  well  settled 
that  any  limitation  or  restraint  on  the  exercise  of  the  municipal 
affairs  powers  is  not  favored.   (City  of  Grass  Valley  v. 
Walkinshaw  (1949)  34  Cal . 2d  595,  599.) 

Unquestionably,  the  subject  of  providing  a  communications 
system  necessary  to  protect  the  public  safety  is  a  municipal 
concern.   (Cal.  Const.  Art.  XI,  Section  7)   Thus,  even  without 
explicit  authority  in  the  Charter  to  construct  an  emergency 
services  center,  the  Board  of  Supervisors  can  certainly  enact 
legislation  addressing  the  need  for  a  central  emergency  services 
center  to  facilitate  responsive  efforts  in  the  City  during  a 
major  emergency.   The  next  question,  that  concerns  us,  however, 
is  what  is  the  scope  of  the  Board  of  Supervisors'  authority  to 
place  such  a  facility  on  Jefferson  Square  park  land. 
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In  City  Attorney  Opinion  63-32  this  office  was  asked 
whether  the  San  Francisco  Fire  Department  could  construct  its 
headquarters  at  the  site  of  the  Central  Fire  Alarm  Station.   We 
opined  that 

.  .  .  [t]he  authority  conferred  by  Section  6a 
of  the  Charter  on  the  Board  of  Supervisors  to 
divert  park  lands  in  Jefferson  Square  was 
restricted  to  the  use  of  the  site  as  a 
central  station  for  the  fire  alarm  and  police 
telegraph  and  telephone  systems. 

The  adoption  of  Section  6a  did  not  constitute 
a  general  abandonment  of  park  property  for 
general  city  use.   Rather  the  Charter  granted 
the  Board  of  Supervisors  a  limited  authority 
"to  select  and  set  aside"  a  portion  of 
Jefferson  Square  for  a  specified  and 
particular  purpose. 

Based  on  our  interpretation  of  the  Charter  we  advised  the 
Fire  Commission  that  its  headquarters  could  not  be  constructed  on 
the  site  occupied  by  the  Central  Fire  Alarm  Station  since  such  a 
use  of  the  property  went  beyond  what  the  voters  contemplated  when 
they  approved  the  use  of  Jefferson  Square  for  a  central  station 
for  fire  alarm  and  police  telegraph  and  telephone  systems. 

The  question  before  us,  therefore,  is  what  did  the  people 
intend  when  they  adopted  6a  of  Article  XIV  of  the  1898  Charter 
and  brought  it  forward  and  placed  it  in  the  1929  Charter. 

A  study  of  the  literature  commenting  on  the  purpose  of  the 
Central  Fire  Alarm  Station  during  1914  to  1931  indicates  that  the 
people,  in  approving  the  use  of  Jefferson  Square  for  the 
construction  of  a  central  fire  alarm  station,  sought  to  improve 
the  City  and  County's  capacity  to  respond  generally  to 
emergencies.   The  Central  Fire  Alarm  Station  was  therefore  built 
and  equipped  as  a  communications  center  primarily  to  assist  the 
police  and  fire  departments  to  respond  to  emergencies.   (Pacific 
Municipalities,  March  1931,  p.  125;  Police  and  Peace  Officers' 
Journal,  April  1931,  pp.  15,  30-31;  The  Municipal  Record,  July 
1931,  pp.  20-21.)   The  Central  Fire  Alarm  Station  facilities 
allowed  police  and  fire  departments  to  provide  essential  services 
to  the  citizens  of  San  Francisco  in  times  of  peril  to  property 
and  possible  loss  of  life.   ( Ibid. )   In  other  words,  the  voters 
intended  that  the  Board  of  Supervisors  have  the  authority  to  set 
aside  property  in  Jefferson  Square  to  erect  an  emergency  response 
system  and  facilities.   Indeed,  the  terms  "fire  alarm"  and  police 
"telegraph  and  telephone  systems"  by  definition  concern  generally 
the  ability  to  transmit  or  communicate  information.   By  using 
these  concepts,  the  people  evidently  were  interested  in  the 
communications  capacity  of  our  emergency  response  agencies. 
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The  erection  of  an  emergency  communications  center  as 
proposed  falls  within  the  scope  of  the  limited  grant  of  authority 
to  the  Board  of  Supervisors.   The  proposed  emergency  services 
communications  center  serves  the  same  basic  purpose  as  that 
contemplated  by  the  people  in  1898  except  on  a  greater  scale.   In 
the  event  of  a  City-wide  disaster  or  emergency  affecting  all  or  a 
large  sector  of  the  community,  the  communications  center  will 
permit  City  officials,  i.e.,  the  Mayor,  Fire  Chief,  Police  Chief 
and  others,  to  coordinate  their  responsive  efforts  in  attending 
to  a  City-wide  emergency.   In  our  complicated  modern  day  society 
we  have  enhanced  resources  and  capabilities  to  react  effectively 
to  everyday  emergencies  such  as  fires,  accidents  and  perilous 
situations  throughout  the  City.   However,  the  City  has  a  need  for 
a  central  location  from  which  to  coordinate  assistance  and 
promote  communication  amongst  emergency  City  agencies  on  a 
City-wide  basis  in  the  event  of  a  major  disaster  or  calamity  in 
order  to  provide  for  the  general  public  safety.   The  people  have 
empowered  the  Board  of  Supervisors  to  address  these  types  of 
concerns  by  providing  for  a  site. 

Another  question  to  address  is  whether  there  is  any 
inconsistent  intervening  Charter  provision  limiting  the  Board  of 
Supervisors'  authority  to  set  aside  additional  property  for  the 
construction  of  a  City  emergency  communications  center. 

Charter  Section  7.403,  added  to  the  Charter  in  1949, 
governs,  among  other  things,  the  sale,  lease  or  use  of  park 
land.   Section  7.403  (a)  provides  in  relevant  part: 

Notwithstanding  any  other  provisions  of  this 
charter,  whenever  lands  which  are  or  shall  be 
used  or  intended  for  use  for  parks  or  squares 
are  no  longer  needed  for  park  or  recreational 
purposes,  such  lands  may  be  sold  or  otherwise 
disposed  of,  or  their  use  for  park  purposes 
may  be  abandoned  or  discontinued;  .  .  . 
provided  .  .  .  that  the  general  laws  of  the 
State  of  California  authorizing  municipal 
corporations  to  abandon  or  to  discontinue  the 
use  of  land  for  park  purposes,  authorizing 
the  sale  or  other  disposition  of  such  land, 
and  providing  procedures  therefor  and  for 
matters  relating  thereto,  shall  be  applicable 
to  the  City  and  County  of  San  Francisco  and 
to  all  lands  held  or  used  by  it  for  park 
purposes  and  shall  govern  and  control 
exclusively  in  respect  thereto. 


OPINION  NO.  86-01 
Philip  S.  Day,  Jr.  -7-  January  10,  1986 

Section  7.403  (b)  states  in  pertinent  part: 

[T]he  recreation  and  park  commission  shall 
not  lease  any  part  of  the  lands  under  its 
control, nor  permit  the  building  or 
maintenance  or  use  of  any  structure  on  any 
park,  square,  avenue  or  ground,  except  for 
recreation  purposes,  and  each  letting  or 
permit  shall  be  subject  to  approval  of  the 
board  of  supervisors  by  ordinance. 

Jefferson  Square  is  park  property.   Park  property  no  longer 
needed  for  park  purposes  may  be  used  for  non-park  purposes 
provided  the  procedure  set  forth  in  Government  Code  Sections 
38440  et  seq.  is  observed  as  required  by  Charter  Section  7.403 
(a).   (See  City  Attorney  Opinions  62-28  and  63-32.)   As  to 
Charter  Section  7.403  (b) ,  this  office  has  opined  that  the 
restrictions  in  that  section  against  "lease"  or  "permit"  of  park 
property  for  other  than  recreational  uses  is  applicable  to  uses 
by  third  parties  and  not  the  City.   (See  Opinion  No.  81-6,  p.  9, 
Feb.  12,  1981.) 

Considering,  however,  that  a  construction  in  favor  of  the 
exercise  of  municipal  power  is  preferred.  Section  7.403  (a)  and 
(b)  should  not  be  interpreted  as  containing  implied  limitations 
upon  the  Board  of  Supervisors'  power  derived  from  its 
predecessors  by  virtue  of  Charter  Sections  11.102  and  11.103. 
This  conclusion  is  supported  by  the  terms  of  Section  11.102, 
"unless  otherwise  specifically  provided."   The  general  rules 
relating  to  park  property  must  not  be  deemed  to  affect  the  power 
of  the  Board  of  Supervisors  contained  in  the  1898  Charter.   In 
order  for  that  power  to  have  been  eliminated  the  voters  would 
have  to  address  the  repeal  of  that  power  in  very  express  terms. 
There  being  no  express  limitation  in  the  Charter,  the  Board  of 
Supervisors  continues  to  possess  limited,  specific  authority  to 
set  aside  additional  park  property  in  Jefferson  Square. 

CONCLUSION 

The  Board  of  Supervisors  may,  by  ordinance,  provide  for  the 
construction  of  buildings  and  structures  in  Jefferson  Square  to 
serve  as  central  communication  stations  to  facilitate  the  efforts 
of  the  police  and  fire  departments  (and  other  City  emergency 
response  agencies)  to  effectively  respond  to  City-wide 
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emergencies,  including  the  emergency  services  center  you  have 
proposed. 

You  are  so  advised. 


APPROVED ; 


C^' 


^p^ 


GEORGE  AGNOST 
City  Attorney 


Very  truly  yours, 

GEORGE  AGNOST 
Crty  Attori 


BURK  E.  DELVENTHAl 
Deputy  City  Attorney 
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E.  ROSALES 
Deputy  City  Attorney 
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George  Agnost, 
City  Attorney 
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OPINION  NO.  86-02 


SUBJECT: 


REQUESTED  BY; 


PREPARED  BY: 


The  Application  of  San  Francisco's  Drug  Testing 
Ordinance  to  San  Francisco  State  Athletes 
Engaging  in  Post-Season  Activities 


JOHN  L.  TAYLOR 

Clerk,  Board  of  Supervisors 


BURK  E.  DELVENTHAL 
Deputy  City  Attorney 


QUESTION  PRESENTED 

May  the  City  and  County  of  San  Francisco  ("City")  enforce 
Article  33A  of  the  San  Francisco  Police  Code,  prohibiting 
employers  from  requiring  or  requesting  employees  to  submit  to, 
take  or  to  undergo  any  blood,  urine  or  encephalagraphic  testing 
in  the  body,  against  San  Francisco  State  University 
("University")  to  prevent  it  from  testing  for  drugs  athletes 
engaged  in  post-season  activities? 

CONCLUSION 


ANALYSIS 

Supervisor  Maher  has  transmitted  to  this  office  a  letter 
referred  to  him  on  February  4,  1986  from  the  Concerned 
Republicans  for  Individual  Rights.   That  letter  refers  to  an 
article  appearing  in  the  San  Francisco  State  newspaper,  the 
"Golden  Gater",  which  discusses  the  issue  of  NCAA  drug  testing  of 
college  athletes.   The  article  indicated  that  beginning  this  fall 
the  University  plans  to  begin  testing  all  athletes  engaging  in 
post-season  events. 

The  question  is  whether  Section  3300A.5  of  the  San 
Francisco  Police  Code,  which  prohibits  an  employer  from 
demanding,  requiring  or  requesting  employees  to  submit  to,  take, 
or  undergo  any  blood,  urine  or  encephalagraphic  test  in  the  body 
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as  a  condition  of  continued  employment,  would  prohibit  the 
planned  drug  testing  at  San  Francisco  State.   We  conclude  that 
this  section  does  not  apply  to  the  proposed  testing  at  San 
Francisco  State. 

First,  it  is  important  to  note  that  Article  33A  prohibits 
an  employer  from  testing  employees  for  the  use  of  drugs.   Police 
Code  Section  3300A.2  defines  employees  as  "any  person  working  for 
salary  or  wages  within  the  City  and  County  of  San  Francisco  .  .  . 

Accordingly,  a  student  at  San  Francisco  State  who 
participates  in  extracurricular  activities,  including  sports 
programs,  is  not  an  employee  within  the  meaning  of  this 
ordinance. 

Furthermore,  even  if  students  of  the  University  did  fall 
within  the  Article's  definition  of  employees,  the  City  could  not 
enforce  Article  33A  against  this  State  created  entity  to  prohibit 
it  from  conducting  drug  tests  of  its  students.   Absent 
Constitutional  or  legislative  authorization,  a  municipality  may 
not  regulate  the  activities  of  the  State  or  an  entity  created  by 
the  State  if  those  activities  involve  the  sovereign  functions  of 
the  State.   See  Hall  v.  City  of  Taft  (1956)  47  Cal.2d.  177,  183; 
City  of  Orange  v.  Valenti  (1974)  37  Cal.App.3d  230,  244. 

The  general  statutory  grant  of  authority  to  govern  the 
State  University  appears  in  Education  Code  Sections  S6600  et 
seq.   Under  these  provisions  of  the  Education  Code,  the  Board  of 
Trustees  of  the  California  State  University  system  has  authority 
to  govern  this  system. 

The  University,  therefore,  is  a  separate  governmental 
entity  created  by  the  State  and,  unless  the  Constitution  or  the 
Legislature  provides  otherwise,  is  not  amenable  to  local  police 
power  regulations  when  the  University  is  engaged  in  sovereign 
activities.   There  can  be  little  question  that  the  University  is 
engaging  in  a  sovereign  function  in  providing  education, 
including  that  provided  through  participation  in  extracurricular 
activities  such  as  sports  programs,  to  its  students.   Further,  we 
have  been  unable  to  locate  any  provisions  in  the  California 
Education  Code  or  in  the  California  Constitution  subjecting  the 
California  State  University  system,  including  San  Francisco 
State,  to  local  police  power  regulations  such  as  those  related  to 
drug  testing. 

Hence,  we  opine  that  the  City  may  not  enforce  the 
provisions  of  Police  Code  Article  33A  to  prevent  the  University 
from  testing  its  students  for  drugs.   In  issuing  this  opinion,  we 
do  not  address  the  question  of  whether  the  administration  or  use 
of  such  testing  would  violate  any  State  or  federal  statute  or 
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Constitutional  provision.   See  U.S.  Const,  amend.  VI;  Cal.  Const. 
Art.  I,  §§1  and  13;  Cal.  Pen.  Code  §626.11. 

Respectfully  submitted, 

GEORGE  AGNOST 
City  Attorney 


JRK  «.  DELVENT\1AL 
Deputy  City  Attorney 


APPROVED; 


KSQ^^^d   A')i\f^^V 


GEORGE  AGN09T 
City  Attorney 


fSJ 
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;i»y  and  County  of  San  Francisco:  Office  of  City  Attorney 


George  Agnost, 
City  Attorney 
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SUBJECT:  AMENDMENTS  TO  SALARY  STANDARDIZATION  ORDINANCE 

REQUESTED  BY:      THE  HON.  NANCY  G.  WALKER 

Member,  Board  of  Supervisors 

PREPARED  BY:       MARK  B.  KERTZ 

Deputy  City  Attorney 


QUESTION  PRESENTED 

Under  what  circumstances  may  amendments  to  the  Salary 
Standardization  Ordinance  adopted  after  the  April  1  deadline  take 
effect  in  the  fiscal  year  beginning  the  next  July  1,  as  opposed 
to  taking  effect  according  to  the  Charter  general  rule  that 
amendments  adopted  after  April  1  can  only  take  effect  on  the 
second  ensuing  fiscal  year. 

CONCLUSION 

The  Salary  Standardization  Ordinance  may  be  amended  after 
April  1  to  take  effect  in  the  fiscal  year  beginning  the  next  July 
1,  when  the  amendment  corrects  a  clerical  error.   No  error  will 
be  considered  clerical  unless  it  is  either  patent  that  a  wrong 
word  or  term  was  used  or  it  is  necessary  to  conform  the  ordinance 
to  the  original  intent  of  the  Board  of  Supervisors.   The  Board  of 
Supervisors'  intent  will  be  that  expressly  stated  in  the 
ordinance  as  originally  adopted  or,  where  necessary,  may  be 
ascertained  by  use  of  extrinsic  documentary  evidence  memorialized 
during  the  legislative  process  and  considered  or  prepared  by  the 
Board  of  Supervisors. 

ANALYSIS 

You  have  asked  "when  is  it  legally  possible  to  offer 
correction  to  the  Salary  Standardization  Ordinance,  either  to 
correct  clerical  errors,  to  conform  to  other  legal  documents  or 
to  assure  that  the  Salary  Standardization  Ordinance  conforms  to 
the  Board's  legislative  intent  and/or  to  assure  that  the  Salary 
Standardization  Ordinance  is  a  legal  document." 
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Each  year  the  Board  of  Supervisors  (Board)  adopts  a  Salary 
Standardization  Ordinance  (SSO)  which  establishes  rates  of 
compensation  for  the  miscellaneous  employee  classifications 
pursuant  to  Sections  8.401  and  8.407  of  the  Charter.   Those 
Charter  sections  require  the  Civil  Service  Commission  to  conduct 
a  survey  of  the  generally  prevailing  wages  in  the  public  and 
private  sectors  in  designated  counties.   From  that  survey  the 
Board  establishes  a  compensation  schedule  for  the  next  fiscal 
year  which  is  promulgated  in  the  SSO.   For  detail  descriptions  of 
the  setting  of  the  compensation  schedule  see  City  Attorney 
Opinions  Nos.  83-62;  85-2. 

Charter  Section  8.401  provides,  in  relevant  part: 

A  schedule  of  compensations  or  amendments 
thereto  as  provided  herein  which  is  adopted  by 
the  board  of  supervisors  on  or  before  April  1  of 
any  year  shall  become  effective  at  the  beginning 
of  the  next  succeeding  fiscal  year  and  a  schedule 
of  compensations  or  amendments  thereto  adopted  by 
the  board  of  supervisors  after  April  1  of  any 
year  shall  not  become  effective  until  the 
beginning  of  the  second  succeeding  fiscal  year. 

The  Board  is  the  legislative  body  of  the  City  and  County. 
California  Const.  Art.  XI,  Sections  5  &  6;  San  Francisco  City 
Charter  Section  2.101.   The  Board's  power  to  legislate  includes 
by  necessary  implication,  the  power  to  amend  or  repeal  existing 
ordinances.   City  of  Sausalito  v.  Marin  Co.  (1970)  12  Cal.App.3d 
550;  Adler  v.  City  Council  of  Culver  City  (1960)  184  Cal.App.2d 
763.   The  power  to  amend  a  particular  ordinance,  however,  may  be 
limited  by  some  superior  legislative  act  such  as  the  California 
Constitution  or  the  San  Francisco  City  Charter.   See,  for  e.g.. 
Franchise  Tax  Bd.  v.  Cory  (1978)  80  Cal.App.3d  772,  p.  777,  n.  6. 

Charter  Section  8.401  expressly  provides  that  any  amendment 
to  the  SSO  adopted  by  the  Board  after  April  1  of  any  year  does 
not  become  effective  until  the  second  succeeding  fiscal  year. 
The  sole  exception  to  that  limitation  is  an  amendment  correcting 
a  clerical  error.   An  amendment  correcting  a  clerical  error  in 
the  SSO  effective  the  fiscal  year  beginning  the  next  July  1  is 
permissible  because  it  does  no  more  than  reform  the  SSO  to  what 
the  Board  originally  intended  and  thought  it  adopted. 

There  is  no  single,  exact,  definition  of  a  clerical  error 
applicable  to  all  situations.   Morgan  v.  State  Board  Equalization 
(1949)  89  Cal.App.2d  674.   A  clerical  error  is  commonly  referred 
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to  as  an  error  committed  in  the  performance  of  clerical  work, 
such  as  a  mistake  in  copying  or  writing,  [Leonis  v.  Leffingwell 
(1899)  126  Cal.  369]  no  matter  by  whom  committed.   In  Re  Estate 
of  Goldberg  (1938)  10  Cal. 2d  713.   A  clerical  error  is, 
therefore,  a  mistake  which  naturally  excludes  any  idea  that  its 
occurrence  by  miscopying,  insertion  or  deletion  was  made  in  the 
exercise  of  any  judgment  or  discretion  or  in  the  pursuance  of  any 
determination.   Los  Angeles  Shipbuilding  and  Drydock  Corp.  v.  Los 
Angeles  County  (1937)  22  Cal.App.2d  418;  see  also  City  Attorney 
Opinion  No.  73-63.   Clerical  errors  have  been  found  to  exist  when 
without  evident  intention  one  word  is  written  for  another,  when  a 
statement  of  some  detail  is  omitted  the  lack  of  which  is  not  a 
cause  of  nullity,  or  when  there  are  mistakes  in  the  copying  of 
proper  names  or  amounts,  which  do  not  change  the  general  sense  of 
the  record.   Id.  at  22  Cal.App.2d  p.  423. 

A  similar  analysis  is  used  when  determining  if  there  is  a 
clerical  error  in  a  court  judgment.   Here  a  clerical  error  is 
best  defined  as  an  inadvertent  one  made  by  the  court,  or  other 
person,  which  cannot  reasonably  be  attributed  to  the  exercise  of 
judicial  consideration  or  discretion.   In  Re  Estate  of  Goldberg, 
supra.   "The  test  is  simply  whether  the  challenged,  judgment  was 
made  or  entered  inadvertently  (clerical  error)  or  advertently 
(judicial  error)."   7  Witkin  Cal.Proced.  3d,  ed . ,  Section  67  p. 
501.   Such  clerical  errors  may  be  corrected  so  that  the  judgment 
will  conform  to  and  speak  the  truth,  regardless  of  the  lapse  of 
time  and  whether  made  by  the  clerk,  counsel  or  the  court  itself. 
Bowden  v.  Green  (1982)  128  Cal.App.3d  65;  In  Re  Candelario  (1970) 
3  Cal. 3d  702;  In  Re  Estate  of  Goldberg,  supra . 

The  issue  becomes  how  to  determine  when  an  amendment  to  the 
SSO  serves  only  to  correct  a  clerical  error.   Such  an  amendment 
may  be  proposed  where  necessary  either  to  give  the  SSO  a 
reasonable  meaning  or  where  it  manifestly  appears  that  the  Board 
erroneously  used  one  word  or  number  for  another.   Pepper  v.  Board 
of  Directors  (1958)  162  Cal.App.2d  1.   The  need  for  such 
substitution  should  be  patent  and  pressing  and  no  such  amendment 
should  be  adopted  where  the  language  of  the  SSO  given  its 
ordinary  and  obvious  meaning  will  accomplish  the  full  purpose  and 
original  intent  of  the  Board.   Id. 

It  has  been  suggested  by  some  members  of  the  Board  that  a 
proposed  amendment  to  the  SSO  need  only  include  language  stating 
it  was  always  the  intent  of  the  Board  that  the  language  of  the 
SSO  appear  as  in  the  amendment.   This  procedure  may  not  be 
employed  to  transmute  a  substantive  amendatory  act  into  a 
clerical  act.   The  Board  may  define  the  meaning  of  its  ordinance 
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contemporaneously  with  its  enactment,  but  the  Board  has  no 
legislative  power  simply  to  say  what  it  meant.   Del  Costello  v. 
State  of  California  (1982)  135  Cal.App.3d  887,  898,  n.  8. 
Although  cognizance  of  such  declarations  may  be  taken  where  they 
are  consistent  with  the  original  intent,  [Honey  Springs 
Homeowners  Assn.  v.  Board  of  Supervisors  (1984)  157  Cal.App.3d 
1122,  such  language  is  only  evidence  to  the  issue  of  intent.   Id . 
at  1137  citing  Del  Costello  v.  State  of  California,  supra,  and 
cases  cited  therein  . 

If  the  language  of  the  SSO  is  ambiguous  and  the  use  of 
extrinsic  documentary  evidence  necessary,  the  Board's  intent  may 
be  determined  from  its  legislative  records,  [Maben  v.  Superior 
Court  (1967)  255  Cal.App.2d  708]  provided  they  are  consistent 
with  a  reasonable  interpretation  of  the  ordinance.   Honey  Springs 
Homeowners  Assoc,  v.  Board  of  Supervisors ,  supra ;  Smith  v.  Rhea 
(1977)  72  Cal.App.2d  361.   Regarding  the  SSO,  one  such  record 
would  be  memoranda  of  the  Employee  Relations  Director  (ERD) 
considered  by  the  Board  and  appearing  in  the  Board's  file.   It 
may  be  then  presumed  that  the  Board  adopted  the  SSO  with  the 
intent  and  meaning  actually  expressed  in  the  ERD  memoranda  or  the 
Board's  committee  reports.   Southland  Mechanical  Constructors 
Corp.  V.  Nixen  (1981)  119  Cal.App.3d  417;  Palmer  v.  Agee  (1978) 
87  Cal.App.3d  377.   Although  records  of  debates  regarding  a 
proposed  ordinance  may  also  be  considered  they  are  accorded  less 
weight  than  an  extensive  committee  report  or  a  formal  record.   In 
Re  Marriage  of  Bouquet  (1976)  16  Cal.3d  583.   The  personal  motive 
or  understanding  of  a  Board  member,  however,  is  not  to  be 
considered.   Id. 

Respectfully  submitted. 


MARK  B.  KERTZ 
Deputy  City  Attorney 


APPROVED: 


GEORGE  AGNOST 
City  Attorney 


City  and  County  of  San  Francisco: 


City  Attorney 
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Office  of  City  Attorney 


DOCUMENTS  DEPT« 

APR  2    1986 

SAN  FRANOItOO 

pilBI.IO   I  IRDAOV 


*?   OPINION  NO.  86-04 


SUBJECT:        The  Application  of  San  Francisco's  Employee 

Testing  Ordinance  to  the  San  Francisco  Giants 
Baseball  Club  and  San  Francisco  49ers  Football  Club 


REQUESTED  BY 


JOHN  L.  TAYLOR 

Clerk,  Board  of  Supervisors 


PREPARED  BY 


BURK  E.  DELVENTHAL 

RANDY  RIDDLE 

Deputy  City  Attorneys 


QUESTION  PRESENTED 

Does  Article  33A  of  the  San  Francisco  Police  Code, 
prohibiting  employers  from  requiring  or  requesting  employees  to 
submit  to,  take  or  undergo  any  blood,  urine  or  encepha 1 agr aphic 
testing  in  the  body,  apply  to  (1)  the  San  Francisco  Giants 
Baseball  Club  or  (2)  the  San  Francisco  49ers  Football  Club? 

CONCLUSIONS 

The  ordinance's  prohibitions  do  apply  to  the  Giants. 
However,  the  ordinance  expressly  exempts  from  its  coverage 
testing  by  an  employer  authorized  pursuant  to  a  collective 
bargaining  agreement  between  the  employer  and  the  employees' 
labor  organization.   Since  such  testing  is  authorized  by  the 
collective  bargaining  agreement  between  the  National  Football 
League,  of  which  the  49ers  is  a  member,  and  the  players'  labor 
organization,  the  ordinance  does  not  apply  to  the  49ers. 

ANALYSIS 


Supervisor  Maher  recently  sent  to  this  office  a  letter  in 
which  he  wrote  that  "it  has  come  to  my  attention  that  players  for 
the  San  Francisco  Giants  and  49ers  are  being  requested  to  submit 
to  drug  testing."   The  Supervisor  requested  that  we  issue  an 
opinion  on  the  "legality  of  such  testing  under  the  privacy 
legislation  passed  in  November."   The  legislation  to  which 
Supervisor  Maher  refers  is  Police  Code  Article  33A.   (All 
statutory  references  hereafter  shall  be  to  the  San  Francisco 
Police  Code  unless  otherwise  indicated.)   We  conclude  such 
demands  or  requests  by  the  Giants  do  violate  Article  33A  while 
such  demands  or  requests  by  the  49ers  do  not.   Our  analysis 
follows . 
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A. 
Introduction  and  Summary  of  Basic  Provisions 

Article  33A  provides  in  pertinent  part  that 

No  employer  m,ay  demand,  require,  or  request 
employees  to  submit  to,  to  take  or  to  undergo  any 
blood,  urine,  or  encephalagr aphic  test  in  the 
body  as  a  condition  of  continued  employment. 
Section  3300A.5 

These  prohibitions  are  subject  to  a  "public  safety" 
exception  discussed  below  and  are  not  applicable  if  there  exists 
between  the  employer  and  the  employees'  labor  organization  a 
collective  bargaining  agreement  that  expressly  authorizes  the 
employer  to  conduct  such  tests.   Section  3300A.10.   By  way  of 
amplification.  Section  3500A.5,  after  setting  out  the  public 
safety  exception,  provides  that 

Under  no  circumstances  may  employers  request, 
require  or  conduct  random  or  company-wide  blood, 
urine  or  encepha lagr aphic  testing. 

Section  3300A.5  contains  an  exception  to  the  proscription 
against  requesting  or  demanding  an  employee  to  submit  to  a  test. 
This  provision  provides  that 

Nothing  herein  shall  prohibit  an  employer  from 
requiring  a  specific  employee  to  submit  to  blood 
or  urine  testing  if: 

(a)  the  employer  has  reasonable  grounds  to 
believe  that  an  employee's  faculties  are  impaired 
on  the  job;  and 

(b)  the  employee  is  in  a  position  where  such 
impairment  presents  a  clear  and  present  danger  to 
the  physical  safety  of  the  employee,  another 
employee  or  to  a  member  of  the  public;  and 

(c)  the  employer  provides  the  employee,  at  the 
employer's  expense,  the  opportunity  to  have  the 
sample  tested  or  evaluated  by  State  licensed 
independent  laboratory/testing  facility  and 
provides  the  employee  with  a  reasonable 
opportunity  to  rebut  or  explain  the  results. 

In  an  action  brought  for  violation  of  this  ordinance,  the  public 
safety  exception  is  an  affirmative  defense.   The  employer  bears 
the  burden  of  of  proving  compliance  with  these  provisions. 
Section  3300A.5 

It  is  clear  that  this  is  a  limited  exception  to  the 
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ordinance's  proscriptions.   The  employer  must  have  reasonable 
grounds  to  believe  that  the  employee's  faculties  are  impaired 
while  the  employee  is  on  the  job;  it  is  not  enough  that  the 
employer  has  reason  to  know  that  the  employee  uses  a  particular 
intoxicating  substances  on  his  day  off.   Further,  even  if  the 
employer  does  have  reason  to  believe  that  the  employee's 
faculties  are  impaired,  the  employer  may  only  request  or  require 
the  employee  to  take  a  urine  or  blood  test  if,  due  the  impaired 
nature  of  the  employee's  faculties,  he  presents  a  "clear  and 
present  danger"  to  himself,  his  co-workers  or  the  public.   The 
questions  of  whether  a  persons  faculties  are  impaired  and  whether 
the  employee  is  in  a  position  where  that  impairment  could  present 
a  clear  and  present  danger  to  himself  or  others  are  factual 
inquiries  dependent  on  many  factors  particular  to  the  industry  in 
which  he  or  she  works  and  the  specific  situation  involved.   Such 
inquiries  must  be  evaluated  on  a  case-by-case  basis. 

Further,  the  ordinance  only  prohibits  requesting  or 
demanding  that  an  employee  submit  to  a  drug  test  as  a  condition 
of  continued  employment.   Section  3300A.5.   The  ordinance  does 
not  apply  to  an  employer's  requirement  that  an  applicant  for 
employment  submit  to  a  test  before  the  employee  is  offered  a 
position  with  the  employer.   However,  an  employer  may  not  demand 
or  request  an  employee  whose  employment  contract  has  expired  to 
submit  to  drug  testing  as  a  prerequisite  to  agreeing  to  a  new 
contract.   In  such  a  case,  the  employee  has  been  employed  by  the 
employer  and  demanding  or  requesting  that  the  player  submit  to  a 
drug  test  before  renewing  his  or  her  contract  would  constitute 
conditioning  continued  employment  on  such  a  request  or  demand,  in 
violation  of  the  ordinance.   Section  3300A.5.   Finally,  there  is 
nothing  in  the  ordinance  that  prevents  a  person  who  has  in  the 
past  suffered  substance  abuse  problems  fromi  volunteering  to 
submit  to  tests  as  a  means  of  reinforcing  his  or  her  resolve  not 
to  revert  back  to  drug  abuse. 

The  enforcement  provisions  of  the  ordinance  are  contained 
in  Section  3300A.8.   This  section  provides  that  an  aggrieved 
party  may  bring  a  civil  action  for  violation  of  the  ordinance  and 
in  addition  to  special  and  general  damages  may  recover  attorney's 
fees  and  the  costs  of  the  action.   Also,  the  aggrieved  party,  the 
City  Attorney  or  the  District  Attorney  may  seek  injunctive  relief 
to  enjoin  violations  of  the  ordinance.   Finally,  as  with  all 
violations  of  the  San  Francisco  Municipal  Code,  violations  of 
this  ordinance  may  be  prosecuted  as  misdemeanors.   San  Francisco 
Municipal  Code,  Part  III,  Section  16. 

B. 

Discussion  of  Constitutional  Issues 

Implicated  by  the  Ordinance 

In  adopting  the  ordinance,  the  City  and  County  of  San 
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Francisco  exercised  the  police  power  of  the  State  of  California. 
The  City's  police  power  emanates  from  Article  11,  Section  7  of 
the  CaMfornia  Corst i tut  ion .   This  section  provides  that 

A  county  or  city  may  make  and  enforce  all  local 
police,  sanitary  and  other  ordinances  and 
regulations  not  in  conflict  with  general  laws. 

Hence,  a  city's  police  power  is  as  broad  as  the  police  power  that 
may  be  exercised  by  the  State  Legislature  except  that  it  is 
subject  to  displacement  by  general  law  and  can  be  applied  only 
within  its  own  territory.   Birkenfield  v.  City  of  Berkeley  (1976) 
17  Cal.3d  129,  140. 

First,  it  should  be  noted  that  there  are  no  general  laws 
relating  to  the  subject  of  drug  testing  of  employees. 
Accordingly,  in  determining  whether  this  ordinance  represents  a 
valid  exercise  of  the  City's  police  power,  a  court  will  simply 
determine  whether  it  reasonably  relates  to  a  legitimate 
governmental  purpose.   Ensign  Bickford  Realty  Corp.  v.  City 
Council  (1977)  68  Cal.App.3d  467,  474.   Clearly,  safeguarding  the 
privacy  of  individuals  is  a  legitimate  and  important  governmental 
purpose.   Rowan  v.  Post  Office  Department  (1970)  397  U.S.  728, 
736;  Van  Nuys  Pub.  Co.  v.  City  of  Thousand  Oaks  (1971)  5  Cal.3d 
817,  825-26.   While  Rowan  and  Van  Nuys  dealt  with  protecting  the 
privacy  of  a  person  in  his  or  her  home,  the  reasoning  applies 
with  even  greater  force  when  the  issue  is  the  inviolability  of 
one's  body.   This  conclusion  is  supported  by  Article  1,  Section  1 
of  the  California  Constitution  which  explicitly  recognizes  the 
right  to  privacy  as  an  inalienable  right. 

It  is  clear  that  in  addition  to  prohibiting  an  employer 
from  requesting  or  requiring  an  employee  to  submit  to  testing, 
the  ordinance  prohibits  an  employer  from  including  within  an 
employment  contract  a  provision  that  authorizes  such  testing. 
One  whose  rights  are  subject  to  governmental  regulation  cannot 
remove  them  from  such  regulation  by  making  a  contract  about 
them.   Hudson  Water  Co.  v.  McCarter  (1908)  209  U.S.  349,  357. 

Prohibiting  a  San  Francisco  employer  from  including  in  a 
contract  a  clause  permitting  the  employer  to  test  employees  does 
not  constitute  a  violation  of  the  freedom  to  contract.   The 
freedom  to  contract  has  been  held  to  be  among  the  liberties 
protected  by  the  Due  Process  Clause  of  the  Fourteenth  Amendment 
to  the  United  States  Constitution.   See  Nebbia  v.  New  York  (1933) 
291  U.S.  502,  523.   However,  this  freedom  is  not  absolute.   It  is 
clear  that  an  ordinance  adopted  by  a  municipality  in  the  exercise 
of  its  police  power  does  not  violate  the  freedom  to  contract 
unless  it  is  shown  that  the  restraint  involved  is  unreasonable  or 
unjustifiable.   West  Coast  Hotel  Co.  v.  Parrish  (1937)  300  U.S. 
379,  392-93;  Lockheed  Aircraft  Corp.  v.  Superior  Court  (19  4  6)  28 
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Cal.2d  481,  486.   Absent  such  a  showing,  a  court  must  presume 
that  the  ordinance  is  necessary  for  the  general  welfare  of  the 
people.   As  explained,  the  neasure  is  a  legitimate  and  reasonable 
exercise  of  the  City's  police  power  to  protect  the  privacy  of  San 
Francisco  employees.   The  ordinance  does  not  violate  San 
Francisco  employers'  freedom  to  contract.-'' 

A  more  difficult  question  is  whether  the  ordinance  may 
prohibit  an  employer  from  testing  an  employee  in  a  case  where 
before  the  effective  date  of  ordinance  the  employee  has  signed  a 
contract  that  authorizes  the  employer  to  request  or  demand  blood, 
urine,  or  encepha lagr aphic  testing.   The  ordinance  does  not 
indicate  that  the  Board  of  Supervisors  intended  to  exempt  from 
the  prohibitions  of  the  ordinance  requests  or  demands  that  are 
authorized  by  a  contract  between  an  employer  and  an  individual 
employee.   Rather,  the  ordinance  specifically  provides  that  an 
employer  may  not  condition  continued  employment  on  a  request  or 
demand  that  an  employee  submit  to  a  test. 

Article  I,  Section  10  of  the  United  States  Constitution  and 
Article  1,  Section  9  of  the  California  Constitution  prohibits  the 
passage  of  any  law  impairing  the  obligation  of  contracts. 
However,  these  constitutional  prohibitions  are  not  absolute. 
Rather,  like  all  property  rights,  contract  rights  may  be  altered 
by  legislation  enacted  under  the  state's  police  power.   Home 
Bldq.  &  L.  Assn.  v.  Blaisdell  (1934)  290  U.S.  398,  434-36;  Allied 
Structural  Steel  Co.  v.  Spannous  (1978)  438  U.S.  234,  241;  Donlan 
V.  Weaver  (1981)  118  Cal.App.3d  675,  682. 

The  court  in  Donlan  summarized  the  analysis  to  be  used  to 


-'      There  are  two  types  of  contracts  discussed  in  this 
opinion.   One  is  the  collective  bargaining  agreement  between  the 
Major  League  Baseball  Players'  Association  and  Major  League 
Baseball  and  the  analogous  agreement  between  the  National 
Football  League  Players'  Association  and  the  National  Football 
League.   The  second  type  of  contract  is  the  Uniform  Players 
Contract  between  the  individual  player  and  team  in  which  the  team 
may  provide  to  the  player  compensation  above  the  minimum  required 
by  the  collective  bargaining  agreement,  as  well  as  what  is  called 
additional  benefits.   Additional  benefits  include  a  guaranteed 
contract  under  which  a  player  receives  his  compensation 
regardless  of  whether  the  player  actually  plays  or  is  even 
retained  by  the  team.   Unless  otherwise  specified,  the  contracts 
discussed  in  this  opinion  refer  to  these  individual  contracts. 
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determine  whether  an  ordinance  has  unconstitutionally  impaired 
contractual  obligations: 

The  appropriate  inquiiy  is  whtther  the  alteration 
of  contractual  rights  and  obligations  effected  by 
the  statute,  the  impairment,  is  'sufficiently 
necessary  to  the  public  welfare  as  to  justify  the 
impairment.'   [Citations.]   If   Probably  the  single 
most  important  factor  to  be  considered  in 
determining  whether  a  particular  impairment  is 
constitutionally  permissible  is  the  nature  and 
extent  of  the  impairment.   'The  severity  of  the 
impairment  measures  the  height  of  the  hurdle  the 
state  legislation  must  clear."   [Citations.]   Other 
important  factors  to  be  considered  are  the  nature, 
im.portance  and  urgency  of  the  interest  to  be  served 
by  the  challenged  legislation;  and  whether  the 
legislation  was  appropriately  tailored  and  limited 
to  the  situation  necessitating  its  enactment. 
Donlan,  116  Cal.App.3d  at  682. 

Hence,  the  first  question  to  be  addressed  is  how  severely 
the  challenged  legislation  impairs  the  contractual  obligations. 
If  the  impairment  is  substantial,  the  public  purpose  of  the 
challenged  legislation  must  be  legitimate  and  significant. 
Energy  Reserves  Group,  Inc.  v.  Kansas  Power  S.  Light  Co.  (1983) 
459  U.S.  400,  411. 

There  is  no  question  that  application  of  Article  33A  to 
prohibit  urine  or  blood  tests  on  an  employee,  where  such  testing 
is  authorized  by  a  contract  of  employment,  would  impair  a 
contractual  obligation.   Of  course,  the  right  to  conduct  a  urine 
or  blood  test  on  an  employee  is  not  the  primary  consideration  for 
which  an  employer  bargains  in  contracting  with  an  employee. 
However,  authorization  to  require  such  tests  is  still  something 
that  an  employer  may  believe  is  important  to  guarantee  the 
highest  possible  employee  performance,  and  presumably  the 
employer  gives  something  of  value  in  exchange  for  such  a  testing 
provision.   Hence,  a  court  may  well  determine  that  application  of 
the  ordinance  to  a  contract  in  effect  at  the  time  the  ordinance 
became  effective  would  work  a  substantial  impairment  of  the 
obligation  owed  an  employer  by  an  employee. 

However,  the  governmental  interest  that  underlies  the 
adoption  of  Article  33A  is  both  legitimate  and  important.   The 
ordinance  seeks  to  further  "the  public  policy  of  the  City  and 
County  of  San  Francisco  that  all  citizens  enjoy  the  full  benefit 
of  the  right  to  privacy  in  the  workplace  .  .  .  ."   Section 
3300A.1.   As  previously  explained,  the  safeguarding  of  the 
privacy  of  citizens  is  a  proper  and  significant  governmental 
goal . 


OPINION  NO.  86-04 
John  L.  Taylor  -7-  March  28,  1986 


Further,  the  ordinance  does  not  effect  an  absolute  ban  on 
testing.   As  pointed  out  below,  an  employer  may  request  or  demand 
tests  if  it  has  reasonable  cause  tc  believe  that  an  employee's 
faculties  are  impaired  and  that  this  impairment  creates  a  clear 
and  present  danger  to  the  employee  or  others. 

It  is  also  important  to  note  that  the  ordinance  does  not 
affect  the  right  of  an  employer  to  discipline  an  employee  for 
using  or  being  under  the  influence  of  intoxicating  substances 
during  work  hours.   Section  3300A.7.   It  merely  eliminates  some 
of  the  most  intrusive  means  for  making  this  determination. 

Finally,  the  ordinance  applies  to  all  employers  doing 
business  in  the  City  and  County  of  San  Francisco.   Cf .  Allied 
Structural  Steel  Co.  v.  Spannous,  supra,  438  U.S.  at  248-49. 
Accordingly,  while  the  public  safety  exception  in  the  ordinance 
could,  at  the  expense  of  employee  privacy,  be  broader,  the 
ordinance  as  a  whole  is  narrowly  tailored  to  address  the  concerns 
expressed  by  the  Board  of  Supervisors.   Where  the  government 
itself  is  not  a  party  to  a  contract,  a  court,  in  reviewing 
economic  and  social  regulation,  traditionally  defers  to 
legislative  judgment  as  to  the  necessity  and  reasonableness  of  a 
particular  ordinance.   Energy  Reserves  Group,  Inc.  v.  Kansas 
Power  &  Light  Co . ,  supra,  459  U.S.  at  412-13. 

Hence,  we  opine  that  application  of  Article  33A  to 
contracts  entered  into  before  the  effective  date  of  the  ordinance 
will  not  effect  an  unconstitutional  impairment  of  contracts. 


C. 

Does  the  Ordinance  Prohibit  the  Testing  of 

Giants'  or  49ers'  Players  While  Those  Players  Are 

Within  the  City  and  County  of  San  Francisco? 

1 .   The  49er5 

Section  3300A.10  provides  in  pertinent  part  that 

In  adopting  this  Article,  the  Board  of  Supervisors 
does  not  intend  to  regulate  or  affect  the  rights  or 
authority  of  an  employer  to  do  those  things  that  are 
required,  directed,  or  expressly  authorized 
,  .  .  by  a  collective  bargaining  agreement  between 
an  employer  and  an  employee  labor  organization. 
Further,  in  adopting  this  Article,  the  Board  of 
Supervisors  does  not  intend  to  prohibit  that  which 
is  prohibited  .  .  .  by  a  collective  bargaining 
agreement  between  an  employer  and  an  employee  labor 
organization . 
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The  intent  of  this  provision  is  clear.   When  an  employer 
and  an  employee  labor  organization  have  bargained  and  reached  an 
agreement  on  the  subject  of  the  testing  of  ^Hiployees,  Lhe 
guidelines  set  out  in  that  agreement,  rather  than  those  contained 
in  the  ordinance,  shall  determine  the  rights  and  duties  of  the 
employees  and  employer. 

In  the  case  of  the  49ers,  there  is  such  an  agreement.   The 
collective  bargaining  agreement  between  the  National  Football 
League,  of  which  the  49ers  franchise  is  a  member,  and  the 
National  Football  League  Players'  Association,  the  employee  labor 
organization  for  professional  football  players,  including  those 
who  play  for  the  49ers,  contains  provisions  authorizing  and 
regulating  employee  testing.   This  agreement  provides  in 
pertinent  part  that 

[Ejach  player  will  undergo  a  standardized  minimum 
pre-season  examination  .  .  .  which  will  be  conducted 
by  the  Club  Physician. 

The  agreement  goes  on  to  provide  that  the  physical  will 
include  urinalysis  and  blood  testing.   The  agreement  also 
provides  that 

The  club  physician  may,  upon  reasonable  cause, 
direct  a  player  to  [a  treatment  facility]  for 
testing  for  chemical  abuse  or  dependency  problem.s . 
There  will  not  be  any  spot  checking  for  chemical 
abuse  or  dependency  by  the  club  or  club  physician. 

Thus,  the  rights  and  duties  of  the  49ers  club  and  its 

players  are  determined  under  the  collective  bargaining  agreement 

and  the  the  49ers  are  exempt  from  the  provisions  of  the 
ordinance . 

2 .   The  Giants 

There  is  no  clause  in  the  collective  bargaining  agreement 
between  Major  League  Baseball  and  the  Major  League  Baseball 
Players  Association  authorizing  teams  to  test  their  players. 
Hence,  in  order  to  determine  the  applicability  of  the  ordinance 
to  the  Giants,  we  must  look  to  the  definition  of  employer  and 
employee  provided  by  the  ordinance. 

Section  3300A.2(3)  defines  employer  as 

the  City  and  County  of  San  Francisco,  any 
individual,  firm,  corporation,  partnership,  or 
other  organization  or  group  of  person  however 
organized,  located  or  doing  business  within 
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the  City  and  County  of  San  Francisco,  that 
employs  personnel  for  salary  or  wages,  or  any 
person  acting  as  an  agent  of  such  an 
organizat  ion . 

The  Giants  franchise  practices  and  plays  its  regular  season 
home  games  at  Candlestick  park,  located  in  San  Francisco.   Also, 
the  Giants'  business  and  ticket  offices  are  located  at 
Candlestick  Park.   The  franchise  also  employs  personnel  for  wages 
or  salaries.   Accordingly,  the  Giants  franchise  is  an  employer 
subject  to  the  provisions  of  Article  33A. 

It  is  equally  clear  that  players  for  the  organization  are 
employees  as  defined  under  the  ordinance.   An  employee  for  the 
purposes  of  this  ordinance  is  any  person  working  for  salary  or 
wages  within  the  City  and  County  of  San  Francisco.   Section 
3300A.2(1).   Players  for  the  Giants  practice  and  play  half  of 
their  games  in  San  Francisco. 

Accordingly,  the  Giants  are  subject  to  the  provisions  of 
the  ordinance  and,  subject  to  the  public  safety  exception,  the 
team  may  not  request,  demand,  or  require  its  players  to  submit  to 
urine,  blood  or  encepha lagraphic  testing  within  the  City  and 
County  of  San  Francisco. 

D. 

Does  the  Ordinance  Prohibit  the  Testing  of 

Giants'  Players  While  Those  Players  Are  Playing 

or  Practicing  Outside  of  San  Francisco? 

The  foregoing  analysis  applies  to  any  San  Francisco 
employer  that  requests  or  requires  its  employees  to  subm.it  to 
testing  while  in  the  City  and  County  of  San  Francisco.   A  more 
complex  problem  is  presented  if  the  management  of  the  Giants 
requests  or  requires  its  players  to  submit  to  a  drug  test  while 
the  team  is  playing  or  practicing  in  another  city  or  state. 

First,  it  must  be  noted  that  San  Francisco  has  a  strong 
interest  in  protecting  the  rights  it  has  afforded  employees  who 
work  in  the  City  and  in  deterring  San  Francisco  employers  from 
violating  these  rights,  regardless  of  whether  the  employee  is 
fortuitously  out  of  town  when  the  right  is  violated.   San 
Francisco  has  expressed  this  interest  through  the  adoption  of 
legislation  specifically  designed  to  further  this  interest.   San 
Francisco  employees  are  harmed  as  much  by  being  subjected  to 
tests  while  temporarily  outside  the  the  City  as  when  such  tests 
are  requested  or  demanded  while  the  employees  are  within  the 
City.   See  Dixon  Mobil  Homes,  Inc.  v.  Walters  (1975)  48 
Cal.App.3d  964,  972  (overruled  on  other  grounds  in  Bui  1  is  v . 
Security  Pac.  Nat.  Bank  (1978)  21  Cal.3d  801,  185.) 
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As  explained  above,  the  City's  police  powers  extend  only  as 
far  as  it  territorial  boundaries.   Though  at  first  blush  it  may 
appear  that  application  of  the  ordinance  to  requests  or  dema-ids 
that  take  place  outside  of  San  Francisco  would  constitute  an 
extraterritorial  application  of  our  police  power,  this  is  not  the 
case . 

The  Giants  are  a  San  Francisco  business  organization  with 
its  principal  place  of  business  in  San  Francisco  and  the  Giants 
maintain  their  business  and  ticket  offices  there.   Much  of  the 
income  of  the  team  is  derived  from  these  San  Francisco 
activities . 

The  relationship  of  the  Giants  franchise  and  its  players 
is  centered  in  San  Francisco.   The  Giants  practice  and  play  their 
home  games  in  Candlestick  Park.   A  substantial  part  of  the 
players'  contract  is  to  be  performed  in  San  Francisco.   See 
Paulson  V.  Shapiro  (1973)  490  F.2d  1,  7-8;  Cochran  v.  Ellsworth 
(1954)  126  Cal.App.2d  429,  435-38. 

If  while  outside  of  San  Francisco  the  team  requests  or 
requires  its  players  to  submit  a  blood,  urine,  or 
encephalagrahpic  test,  any  disciplinary  action  taken  against  a 
player  for  refusing  to  submit  to  such  a  test  will  often  be 
imposed  in  San  Francisco.   Further,  regardless  of  where  the 
disciplinary  action  is  imposed,  such  action  will  affect  a 
contractual  relationship  with  its  most  significant  contacts  with 
San  Francisco. 

Next,  it  can  be  assumed  that  a  decision  to  perform  testing 
"on  the  road"  emanates  from  the  team's  headquarters  in  San 
Francisco.   Even  if  the  idea  to  demand  tests  is  formed  by  someone 
in  management  while  outside  of  San  Francisco,  the  authority  of 
that  person  to  carry  out  that  idea  is  derived  from  a  chain  of 
connmand  the  genesis  of  which  lies  in  the  organization's  bylaws. 
The  corporation  is  continually  present  in  San  Francisco  no  matter 
where  the  player,  managers,  and  executives  may  be  at  any 
particular  time.   Accordingly,  the  contractual  relationship  that 
the  ordinance  regulates  has  a  continuous  presence  in  San 
Francisco  and  the  Giants  as  the  corporate  entity  accountable  for 
violations  of  the  ordinance  remains  continuously  subject  to  its 
provisions  regardless  of  where  the  request  or  demand  for  testing 
is  made. 

CONCLUSION 

In  the  final  analysis,  the  City  of  San  Francisco  has  a  more 
significant  relationship  with  the  Giants  and  its  players  than  the 
jurisdiction  in  which  the  players  happen  to  be  when  the  team 
chooses  to  test  them  and  the  City  has  a  greater  interest  in 
having  its  ordinance  applied.   Accordingly,  Police  Code  Article 
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33A  applies  to  the  Giants.   The  team  may  not  request,  demand  or 
conduct  random  or  team  wide  testing  and  may  not  condition  the 
continued  employment  of  a  player  on  such  a  request  or  demand. 
This  is  true  regardless  of  whether  there  exists  in  a  player's 
contract  a  clause  authorizing  such  testing  and,  in  most  cases, 
regardless  of  whether  the  testing  takes  place  in  or  outside  of 
San  Francisco. 

In  issuing  this  opinion,  we  do  not  address  the  question  of 
whether  the  administration  or  use  of  such  testing  would  violate 
any  state  or  federal  constitutional  provision.   See  e.g., 
Cal.  Const.  Art.  I,  ^  1. 


Respectfully  submitted, 

GEORGE  AGNOST 
City  Attorney 


BURK  E.  DELVENTHAL 
Deputy  City  Attorney 
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QUESTIONS  PRESENTED 


1.   Are  Developments  in  Redevelopment  Areas  Subject  to 
Imposition  of  the  Transit  Impact  Development  Fee? 


2.   Are  Developments  on  Port  Lands  Subject  to  Imposition 
of  the  Transit  Impact  Development  Fee? 


CONCLUSIONS 


1.   Yes,  unless  with  respect  to  a  particular  project,  the 
applicable  redevelopment  plan  approved  by  the  Board  of 
Supervisors,  or  derivative  agreements  lawfully  promulgated  by  the 
redevelopment  agency  in  conformity  with  the  Board-approved  plan, 
conflict  with  the  application  of  the  transit  impact  development 
fee . 


Yes 


ANALYSIS 


A.   Applicability  of  the  Transit  Impact  Development 
Fee  To  Redevelopment  Projects 

You  inquired  of  this  office  whether  the  Transit  Impact 
Development  Fee  (TIDE)  is  applicable  to  developments  in  areas 
subject  to  a  redevelopment  plan  or  to  developments  on  port 
lands.   The  questions  arose  because  the  laws  governing  the 
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Redevelopment  Agency  and  the  San  Francisco  Charter  provisions 
applicable  to  administration  of  the  Port  confer  upon  those 
agencies  a  broad  degree  of  autonomy  not  generally  enjoyed  by  city 
agencies.   Consequently,  the  Redevelopment  Agency  and  the  Port 
Commission  retain  comprehensive  authority  and  control  over 
development  upon  their  property.   It  is  in  this  context  that  we 
examine  the  applicability  of  the  TIDF  to  developments  in  areas 
subject  to  redevelopment  plans  and  to  developments  on  port  lands. 

The  Transit  Impact  Development  Fee  Ordinance  (San 
Francisco  Admin.  Code  Section  38  et  seq.)  requires  that 
developers  of  new  office  space  in  the  downtown  area  pay  to  the 
City  a  transit  impact  fee  to  mitigate  the  developments'  adverse 
impact  upon  municipal  transit  services.   The  constitutional 
authority  for'San  Trancisco  to  enact  the  transit  impact 
development  fee  is  set  forth  in  Article  XI,  section  7  of  the 
California  Constitution  which  confers  authority  upon  cities  and 
counties  to  exercise  the  police  power  of  the  state.   That  section 
provides : 

A  county  or  city  may  make  and  enforce  within 
its  limits  all  local,  police,  sanitary,  and  other 
ordinances  and  regulations  not  in  conflict  with 
general  laws."   Cal. Const.  Art.  XI,  §7. 

The  City's  constitutionally  derived  police  power  coexists 
with  that  of  the  State.   However,  where  local  law  conflicts  with 
State  law,  local  law  is  preempted.   Under  the  doctrine  of 
preemption,  a  local  ordinance  conflicts  with  State  law  if  it 
attempts  to  regulate  an  area  that  has  been  expressly  preempted  by 
State  law  or  if  it  duplicates  or  contradicts  existing  State  law. 
Lancaster  v.  Municipal  Court  (1972)  6  Cal. 3d  805.   Preemption  may 
also  be  implied.   An  area  of  state  legislative  concern  is 
preempted  by  implication  if: 

"(1)   The  subject  matter  has  been  so  fully 
and  completely  covered  by  general  law  as  to 
clearly  indicate  that  it  has  become  exclusively  a 
matter  of  state  concern;  (2)  the  subject  matter 
has  been  partially  covered  by  general  law  couched 
in  such  terms  as  to  indicate  clearly  that  a 
paramount  state  concern  will  not  tolerate  further 
or  additional  local  action;  or  (3)  the  subject 
matter  has  been  partially  covered  by  general  law, 
and  the  subject  is  of  such  a  nature  that  the 
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adverse  effect  of  a  local  ordinance  on  the 
transient  citizens  of  the  state  outweighs  the 
possible  benefit  to  the  municipality."   In  re 
Hubbard  (1964)  62  Cal.2d  119,  128.   See  in  accord 
Cohen  v.  Board  of  Supervisors  (1985)  40  Cal.3d  277. 

Implied  preemption  is  always  a  question  of  legislative 
intent.   Implied  preemption  is  disfavored  by  the  courts  because 
the  effect  is  to  hobble,  by  default,  the  exercise  of  the  local 
police  power  and  local  governmental  efforts  to  legislate  upon 
problems  perceived  to  be  of  local  concern.   Further,  if  the  state 
legislature  desires  to  preempt  an  area  of  legislation,  it  may 
expressly  do  so.   It  is  these  principles  which  govern  the 
question  of  whether  the  application  of  the  Transit  Impact 
Development  Fee  to  "redevelopment  properties  conflicts  with  or  is 
preempted  by  state  redevelopment  law. 

Local  redevelopment  agencies  are  State  agencies  operating 
under  State  law  to  fulfill  State  purposes.   See  Fellom  v. 
Redevelopment  Agency  (1958)  157  Cal.App.2d  243;  Andrews  v.  City 
of  San  Bernardino  (1959)  175  Cal.App.2d  459;  Redevelopment  Agency 
v.  City  of  Berkeley  (1978),  80  Cal.App.3d  158.   Redevelopment 
agencies  are  established  pursuant  to  Health  and  Safety  Code 
Sections  33000,  et  seq.   (Community  Redevelopment  Law),   The 
purpose  of  the  Community  Redevelopment  Law  is  to  remedy  urban 
blight,  obsolescence,  deterioration,  and  disuse,  by  permitting  a 
redevelopment  agency  to  acquire  blighted  property,  clear  the 
blighted  areas  of  obsolete,  unsafe,  or  unsanitary  buildings,  and 
provide  for  comprehensive  land  use  and  construction  planning  to 
redevelop  the  areas.   Health  and  Safety  Code  §§  33035,  33036,  and 
33037.   Local  redevelopment  agencies  are  established  to  oversee 
the  redevelopment  process.   Health  and  Safety  Code  §§ 
33100-33105.   The  agency  must  prepare  a  redevelopment  plan  and 
submit  it  to  the  local  legislative  body  -  in  the  case  of  San 
Francisco,  to  the  Board  of  Supervisors  -  for  approval.   Health 
and  Safety  Code  §§  33351,  33360-33382.   If  approved,  the 
redevelopment  plan  is  adopted  by  ordinance.   Health  and  Safety 
Code  Section  33365.   No  plan"  may  be  implemented  until  approved  by 
the  Board  and  no  agreement  with  respect  to  property  in  a    ' 
redevelopment  area  may  be  entered  into  between  the  redevelopment 
agency  and  a  developer  unless  in  conformity  with  the 
Board-approved  redevelopment  plan.   See  for  example.  Health  and 
Safety  Code  Sections  33380,  33371,  33392.   Pursuant  to  the  terms 
of  the  Board-approved  redevelopment  plan,  the  Agency  may  acquire 
property  for  redevelopment  or  may  enter  into  owner  participation 
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agreements,  disposition  agreements  or  other  arrangements  with  the 
developers  and  owners.   See  for  example,  Health  and  Safety  Code 
Sections  33339,  33381.   Such  agreements  set  forth  with 
specificity  the  manner  in  which  owner  participants  must  develop 
their  property  to  conform  to  the  redevelopment  plan.   They 
address  such  subjects  as  permitted  uses,  restrictions  on  use, 
covenants  running  with  the  land,  discrimination  and  design  and 
construction  plans. 

Pursuant  to  the  above-described  comprehensive  legislative 
scheme,  the  State  of  California  has  manifested  a  legislative 
intent  to  preempt  the  field  of  community  redevelopment. 
Redevelopment  Agency  v.  City  of  Berkeley  (1978)  80  Cal.App.3d 
158,  169.   In  contrast,  the  City's  Transit  Impact  Development  Fee 
was  enacted  to  require  developers  of  office  space  within  the 
geographically  defined  transit  impact  area  to  help  defray  the 
cost  incurred  by  the  City  in  accommodating  the  additional  burdens 
which  the  new  developments  place  upon  the  transit  system.   This 
objective  does  not  on  its  face  conflict  with  the  redevelopment 
law  or  encroach  upon  the  area  of  state  legislative  concern 
addressed  by  the  scheme  of  redevelopment  legislation.   That  is, 
there  is  nothing  in  the  redevelopment  law  which  expressly  or  by 
implication  preempts  the  police  power  of  the  Board  of  Supervisors 
to  adopt  an  ordinance  applying  the  Transit  Impact  Development  Fee 
to  properties  in  redevelopment  areas.   However,  the  inquiry  does 
not  there  end. 

As  noted  above,  under  the  authority  of  the  redevelopment 
law,  the  Redevelopment  Agency  may  promulgate  redevelopment  plans 
(each  redevelopment  area  having  its  own  redevelopment  plan) 
which,  if  approved  by  the  Board  of  Supervisors,  establish  the 
terms  and  conditions  controlling  development  in  redevelopment 
areas.   In  turn,  the  Redevelopment  Agency  may  enter  into 
disposition  arrangements,  owner  participation  agreements  and 
other  agreements  with  individual  developers  as  long  as  such 
agreements  adhere  strictly  to  the  provisions  and  limitations  set 
forth  in  the  Board-approved  redevelopment  plan.   The  legality  of 
any  such  derivative  agreement  depends  entirely  upon  its 
conformity  with  the  Board-approved  redevelopment  plan.   Pursuant 
to  the  redevelopm.ent  law,  agreements  that  are  lawful  under  the 
plan,  have  the  force  of  law  like  the  Redevelopment  Plan  itself. 
Hence,  if  the  Board-approved  plan  or  any  of  its  lawful  derivative 
agreements  contain  provisions  which  address  impacts  upon  the 
municipal  transit  system  and  mitigation  thereof,  then  those 
provisions  would  control.   Any  attempt  by  the  City  to  impose  a 
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fee  on  such  projects  would  duplicate  and  hence  conflict  with  the 
terms  of  the  redevelopment  plan  and  the  implementing  agreements. 
Thus,  in  such  a  case,  the  City's  power  to  impose  the  fee  would  be 
preempted. 

To  summarize,  the  redevelopment  law  does  not  expressly  or 
by  implication  preempt  imposition  of  the  Transit  Impact 
Development  Fee.   The  Transit  Impact  Development  Fee  may  be 
imposed  upon  developments  in  redevelopment  areas  unless  the 
redevelopment  plan  approved  by  the  Board  of  Supervisors  addresses 
the  problem  of  additional  municipal  transit  burdens  that  would 
otherwise  be  addressed  by  the  Transit  Impact  Development  Fee. 

B.   Applicability  of  the  Transit  Impact  Development 
Fee  to  "Developments  on  Port  Lands. 

Pursuant  to  California  Statutes  1968,  Chap.  1333,  page  2544 
(hereinafter  "The  Burton  Act"),  the  Port  of  San  Francisco, 
previously  owned  and  operated  by  the  State  of  California,  was 
transferred  in  trust  to  the  City  and  County  of  San  Francisco  "for 
purposes  of  commerce,  navigation  and  fisheries."   The  transfer 
was  consummated  in  the  Port  Transfer  Agreement  between  the  City 
and  the  State  and  under  authority  of  the  Burton  Act.   Section  12 
of  the  Burton  Act  provided  for  the  creation  of  the  Port 
Commission  through  which  the  City  was  to  administer  Port  lands 
and  property.   The  essential  terras  of  the  Burton  Act  and  the 
transfer  agreement  were  placed  in  the  City  Charter  by  wholesale 
amendment  in  1968.   Charter  Section  3.580  through  3.585. 

Charter  Section  3.581  provides  in  pertinent  part  as  follows: 

[Port  Commission]   Powers  and  Duties 


The  Port  commission  shall  have  the  power  and  duty  to 
use,  conduct,  operate,  maintain,  manage,  regulate, 
and  control  the  Port  area  of  San  Francisco  and  to  do 
all  things  it  deems  necessary  in  connection  with  the 
use,  conduct,  operation,  management,  maintenance, 
regulation,  improvement  and  control  of  said  Port 
area,  or  which  may  further  the  interests  of  the  Port 
in  world  trade,  including,  without  limiting  the 
generality  of  the  foregoing,  the  exclusive  power  to 
perform  or  accomplish  the  following:  .  .  . 
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(f)   The  grant  of  .  .  .  leases,  franchises, 
permits,  licenses  and  privileges.   Such  .  .  .  leases, 
franchises,  permits,  licenses  and  privileges  shall  be 
for  purposes  consistent  with  the  trusts  upon  which 
the  lands  are  held  by  the  state  and  with  requirements 
of  commerce  and  navigation,  or  if  the  port  commission 
of  the  City  and  County  of  San  Francisco  determines 
that  any  portion  of  the  transferred  lands  is  not 
required  for  the  foregoing  uses  described  in  this 
section,  such  .  .  .  leases,  franchises,  permits, 
licenses  and  privileges  may  be  for  the  purposes  of 
such  development  and  use  as  the  commission  finds  will 
yield  maximum  profits  to  be  used  by  the  commission  in 
furtherance  of  commerce  and  navigation. 

These  provisions  confer  upon  the  Port  Commission  broad  power  to 
manage  and  control  Port  property  with  respect  to  maritime 
affairs,  and  provide  that  where  Port  property  is  not  used  for 
maritime  purposes,  such  property  is  to  be  managed  in  a  manner 
deemed  by  the  Port  Commission  to  produce  maximum  profits  for 
furtherance  of  commerce  and  navigation. 

Also  of  importance  to  the  present  inquiry  is  San  Francisco 

Charter  Section  1.101  pursuant  to  which  San  Francisco  has 

accepted  autonomous  home  rule.  That  section  provides  in 
pertinent  part: 

The  city  and  county  may  make  and  enforce  all  laws, 
ordinances  and  regulations  necessary,  convenient  or 
incidental  to  the  exercise  of  all  rights  and  powers 
in  respect  to  its  affairs,  officers  and  employees, 
and  shall  have  all  rights  and  powers  appropriate  to  a 
county,  and  a  city  and  county,  subject  only  to  the 
restrictions  and  limitations  provided  in  this 
charter.   Specifications  or  enumerations  in  this 
charter  of  particular  powers  shall  not  be  exclusive. 
The  exercise  of  all  rights  and  powers  of  the  city  and 
county  when  not  prescribed  in  this  charter  shall  be 
as  provided  by  ordinance  or  resolution  of  the  Board    ' 
of  Supervisors . 

The  above-cited  Charter  provisions,  Sections  3.581  and  1.101, 
must  be  construed  together.   The  fundamental  issue  is  whether 
Charter  Section  3.581  expressly  or  by  necessary  implication 
places  a  limit  on  the  power  of  the  Board  of  Supervisors, 
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otherwise  granted  under  Charter  Section  1.101,  to  impose  the 
transit  impact  development  fee  upon  developments  on  Port  lands. 
Although  the  issue  is  phrased  in  terms  of  express  or  necessarily- 
implied  limitations  in  the  charter,  this  doctrine  may  be 
considered  properly  as  one  of  charter  preemption.   Where  an 
express  or  necessarily  implied  limitation  is  to  be  found  in  the 
charter,  the  people  have  preempted  the  local  legislative  body's 
authority  to  enact  laws  upon  that  subject. 

Charter  Section  3.581  does  not  expressly  prohibit  the 
exercise  of  the  City's  police  power  over  developments  on  Port 
lands.   Thus,  the  Charter  must  be  interpreted  to  determine 
whether  Section  3.581  prohibits  by  implication  and  thus  preempts 
the  exercise  of  the  City's  police  power  over  developments  on  Port 
lands  so  as  t'o  preclude  imposition  of  the  transit  impact 
development  fee  upon  such  developments.   Stated  another  way,  the 
question  is  whether  the  transit  fee  ordinance,  with  respect  to 
developments  on  the  Port,  is  forbidden  by  the  Charter. 

The  basic  principles  governing  Charter  preemption  of 
ordinances  were  set  forth  by  the  California  Supreme  Court,  in 
West  Coast  Advertising  Company  v.  San  Francisco  (1939)  14  Cal.2d 
516.   The  court  stated  at  p.  522, 

.  .  .The  foregoing  cases  leave  no  doubt  that 
such  a  charter  is  no  longer  a  grant  of  powers,  but 
is  rather  an  instrument  which  accepts  the 
privilege  granted  by  the  Constitution  of  complete 
autonomous  rule  with  respect  to  municipal  affairs, 
and  which  otherwise  serves  merely  to  specify  the 
limitations  and  restrictions  upon  the  exercise  of 
the  powers  so  granted  and  accepted.   Therefore, 
any  such  power  not  expressly  forbidden  may  be 
exercised  by  the  municipality,  and  any  limitations 
upon  its  exercise  are  those  only  which  have  been 
specified  in  the  charter. 

That  the  Charter  operates  not  as  a  grant  of  power,  but  as  an 
instrument  of  limitations  and  restrictions  on  the  exercise  of 
power  over  all  municipal  affairs  which  the  City  is  assumed  to 
possess  cannot  be  over  emphasized.   DeYoung  v.  City  of  San  Diego 
(1983)  147  Cal.App.3d  11;  194  Cal.Rptr.  722.   The  enumeration  of 
powers  does  not  constitute  an  exclusion  or  limitation.  This 
principle  has  been  long  recognized  by  the  California  Supreme 
Court  which  has  consistently  decided  that: 
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All  rules  of  statutory  construction  as  applied 
to  charter  provisions  [citations  omitted]  are 
subordinate  to  this  controlling  principle.   The 
former  guide  --  that  municipalities  have  only  the 
powers  conferred  and  those  necessarily  incident 
thereto  [citations  omitted]  --  is  inapplicable.   A 
construction  in  favor  of  the  exercise  of  the  power 
and  against  the  existence  of  any  limitation  or 
restriction  thereon  which  is  not  expressly  stated 
in  the  charter  is  clearly  indicated.   So  guided, 
reason  dictates  that  the  full  exercise  of  the 
power  is  permitted  except  as  clearly  and 
explicitly  curtailed.   Thus  in  construing  the 
city's  charter,  a  restriction  on  the  exercise  of 
municipal  power  may  not  be  implied.   (Emphasis 
added)   City  of  Grass  Valley  v.  Walkinshaw  (1949) 
34  Cal.2d  595,  599. 

With  these  principles  controlling,  there  has  evolved  a 
common-sense  rule  of  construction  that  all  doubts  must  be 
resolved  by  a  construction  which  favors  the  exercise  of  the  power 
and  any  limitation  or  restraint  on  the  exercise  of  the  municipal 
affairs  power  must  be  clear  and  explicit.   Nonspecific  language 
may  not  be  interpreted  as  an  intent  of  the  voters  to  tie  the 
hands  of  their  government  and  its  ability  to  respond  to  the  needs 
of  the  orgainized  social  order.   Such  a  rule  of  construction 
emanates  not  only  from  the  underlying  principles  of  the 
separation  of  powers,  but  also  from  the  bedrock  of  the  social 
contract.   Those  invested  by  the  body  politic  with  the  power  to 
act  on  its  behalf  must  be  equipped  to  promote  the  common  weal 
without  limitations,  except  those  limitations  the  people  thought 
about  and  expressly  set  down. 

Thus,  with  respect  to  imposition  of  the  transit  impact 
development  fee  upon  developments  on  Port  lands.  Charter  Section 
3.581  must  be  construed  narrowly,  within  the  confines  of  the 
express  language  and  said  language  may  not  be  interpreted  to 
impose  unstated  limitations  Upon  the  City's  exercise  of  the 
police  power.   The  Port's  charter-conferred  authority  to  mahage 
its  property  to  produce  maximum  profits  for  the  furtherance  of 
commerce  and  navigation  does  not  evidence  and  has  not  been 
interpreted  as  an  intent  by  the  voters  to  prohibit  the  City's 
general  exercise  of  its  police  powers  over  Port  lands. 
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For  example,  in  a  similar  context  regarding  the  Port,  this 
office  was  asked  whether  land  uses  on  properties  under  the 
jurisdiction  of  the  Port  were  subject  to  the  City's  zoning  laws 
and  regulations.   In  City  Attorney  Opinion  No.  69-82,  we  opined 
that: 

.  .  .  [T]he  exercise  of  the  City's  zoning 
powers  with  relation  to  properties  under  the 
jurisdiction  of  the  Port  Commission  is  not,  per 
se,  prohibited  but  .  .  .such  powers  may  not  be 
exercised  in  a  manner  that  would  impair,  interfere 
or  otherwise  conflict  with  the  exclusive  powers  of 
control  and  management  of  the  operation  of  the 
Port  for  the  purposes  of  commerce  and  navigation 
vested  in  'the  Port  Commission  under  the  provisions 
of  Sections  48.2  and  48.3  of  the  Charter,  [now 
Sections  3.581  and  3.5821. 


With  reference  to  property  not  required  for 
the  purposes  of  commerce  and  navigation.  Section 
48.3(6)  of  the  Charter  [now  Section  3.581] 
provides  that  "if  the  Port  commission  of  the  City 
and  County  of  San  Francisco  determines  that  any 
Portion  of  the  transferred  lands  is  not  required 
for  the  foregoing  uses  described  in  this  section, 
such  lease  or  leases,  franchises,  permits, 
licenses  and  privileges  may  be  for  the  purposes  of 
such  development  and  use  as  the  commission  finds 
will  yield  maximum  profits  to  be  used  by  the 
commission  in  the  furtherance  of  commerce  and 
navigation;  ..."  The  foregoing  language  is 
substantially  contained  in  Section  3000(d)  of  the 
Harbors  and  Navigation  Code  which  was  in  effect  at 
the  time  the  Port  was  transferred  to  the  City,  and 
Section  3000.7  of  the  same  Code  authorized  the 
exercise  of  the  City's  zoning  powers  with 
reference  to  these  properties  with  the 
qualification  that  they  should  "permit  the 
authority  to  use  the  property  so  as  to  yield 
maximum  profits  consistent  with  the  pattern  of 
land  uses  in  the  vicinity  of  the  land  so  zoned." 
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In  the  laws  which  provided  for  the  transition 
of  the  Port  from  the  State  to  City  ownership, 
there  is  no  evidence  of  an  intent  to  effect  a 
change  in  the  above  mentioned  basic  zoning 
concepts  expressed  in  Section  3000.7  of  the 
Harbors  and  Navigation  Code  and  it  is  my  opinion 
that  these  concepts  are  implicit  in  the  above 
quoted  language  of  Section  48.3  [now  Section 
3.581]  of  the  Charter.   .  .  ." 

The  above  analysis  demonstrates  that  even  prior  to  the  transfer 
of  the  Port  to  the  City,  that  is,  prior  to  the  applicability  of 
the  City's  police  power  to  the  Port  under  Charter  Section  1.101, 
uses  of  Port  lands_were  subject  to  the  City's  police  power  for 
zoning  purposes.   fTeither  the  Burton  Act,  nor  the  parallel 
Charter  provisions,  nor  the  resulting  transfer  changed  that 
authority.   Subsequent  to  the  transfer,  the  City's  exercise  of 
the  general  police  power  is  all  encompassing  save  any 
Charter-imposed  limitations,  the  proper  construction  of  which  is 
discussed  above. 

As  in  the  case  of  the  zoning  question,  the  Port's 
Charter-conferred  authority  to  manage  its  property  for  maritime 
purposes  and/or  to  produce  maximum  profits  for  the  furtherance  of 
commerce  and  navigation  does  not  otherwise  circumscribe  the 
authority  of  the  Board  of  Supervisors  to  subject  Port  property  to 
the  exercise  of  police  power. 

Pursuant  to  the  principles  of  Charter  construction  discussed 
herein.  Charter  Section  3.581  does  not  conflict  with  imposition 
of  the  fee  upon  developments  on  Port  lands.   Imposition  of  the 
fee  is  a  proper  exercise  of  the  police  power  which  does  not 
interfere  with  the  Port's  control  over  maritime  affairs.   Indeed, 
with  respect  to  the  transit  impact  development  fee,  it  is 
immaterial  whether  the  development  in  question  constitutes  a 
maritime  or  non-maritime  use.   Unlike  land  use  regulations  that 
might  prohibit  a  particular  maritime  use  on  Port  property,  no 
circumstances  are  evident  under  which  imposition  of  the  transit 
fee  upon  private  developers  would  produce  an  inhibiting  effect 
upon  the  Port's  authority  to  manage  and  promote  maritime  affairs. 

Finally,  and  crucially,  the  fee  does  not  encroach  upon  the 
Port's  authority  to  use  the  property  in  a  manner  it  deems  will 
yield  maximum  profits.   As  noted  herein,  the  purpose  of  the  fee 
is  to  maintain  transit  service  to  the  transit  impact  area  at  a 
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level  adequate  to  meet  the  increased  transit  demand  resulting 
from  new  office  development.   Clearly,  adequate  transit  is 
economically  desirable  for  the  area  affected.   The  portions  of 
the  Port-owned  lands  that  are  affected  by  the  fee  are  located  in 
the  transit  fee  area  and  the  remaining  Port  property  is  close 
by.   Both  transit  service  to  the  Port  and  the  Port's  profit 
potential  are  enhanced  by  maintenance  of  adequate  transit  in  said 
area.   The  fees  collected  confer  direct  benefits  upon  the  Port. 
Hence,  the  Port's  objectives  of  promoting  commerce  and  navigation 
are  generally  furthered  by  imposition  of  the  fee  and  the  fee  does 
not  run  afoul  of  Charter  Section  3.581. 

For  all  of  these  reasons,  you  are  advised  that  office 
developments  on  Port  lands  are  subject  to  the  Transit  Impact 
Development  Fee. 


Respectfully  submitted. 


PHYLLIS  WALKER 
Deputy  City  Attorney 


APPROVED; 


GEORGE  AGNOST  'y^ 
City  Attorney 
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City  Attorney 
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QUESTION  PRESENTED 

Is  the  City's  obligation  to  fund  its  employee  retirement 
system  a  prior  existing  indebtedness,  and  therefore  excludable  as 
"debt  service"  from  the  the  City's  annual  appropriations  limit 
established  by  California  Constitution  Article  XIII  B? 


CONCLUSION 


DISCUSSION 

You  have  asked  us  to  advise  you  whether  the  City  may  treat 
its  contributions  to  its  employee  retirement  system  as  "debt 
service",  which  may  be  excluded  from  its  annual  appropriations 
limit  established  pursuant  to  Article  XIII  B  of  the  California 
Constitution.   While  there  are  no  cases  directly  on  the  point 
regarding  this  subject,  we  have  concluded,  based  upon  a  review  of 
relevant  case  law  and  the  language  of  the  Constitution  itself, 
that  the  answer  is  "yes". 

In  November  of  1979,  Article  XIII  B  was  added  to  the 
California  Constitution  through  the  adoption  of  Proposition  4, 
commonly  referred  to  as  the  "Gann  Initiative."   Ballot  arguments 
in  support  of  Proposition  4  referred  to  it  as  providing 
"permanent  protection  for  taxpayers  from  excessive  taxation"  and 
"a  reasonable  way  to  provide  discipline  in  tax  spending  at  state 
and  local  levels . " 
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Article  XIII  B  was  adopted  less  than  18  months  after  the 
addition  of  Article  XIII  A  to  the  State  Constitution,  and  was 
billed  as  "the  next  logical  step  to  Proposition  13"  [Article  XIII 
A].   While  Article  XIII  A  was  generally  aimed  at  controlling  ad 
valorem  property  taxes  and  the  imposition  of  new  "special  taxes" 
(Amador  Valley  Joint  Union  High  School  District  v.  State  Board  of 
Equalization  (1978)  22  Cal.3d  208,  231-32;  County  of  Fresno  v. 
Malmstrom  (1979)  94  Cal.App.3d  974,  980;  see  Article  XIII  A, 
Sections  1,  4),  the  thrust  of  Article  XIII  B  is  toward  placing 
certain  limitations  on  spending  at  both  the  state  and  local 
government  level;  in  particular.  Article  XIII  B  places  limits  on 
the  authorization  to  expend  the  "proceeds  of  taxes."   Article 
XIII  B,  Section  8,  subd.  (c)  . 

Article  XIII  B  provides  that  beginning  with  the  1980-81 
fiscal  year,  "an  appropriations  limit"  will  be  established  for 
each  "local  government".   Section  8,  subd.  (h)  .   No 
"appropriations  subject  to  limitation"  may  be  made  in  excess  of 
this  appropriation  limit,  and  revenues  received  in  excess  of 
authorized  appropriations  must  be  returned  to  the  taxpayers 
within  the  following  two  fiscal  years.   Section  2. 

The  appropriations  limit  for  the  1980-81  fiscal  year  is 
equal  to  the  total  "appropriations  subject  to^  limitations"  for 
that  entity  in  the  1978-79  fiscal  year,  with 'certain  adjustments 
for  changes  in  the  cost  of  living,  population  and  financial 
responsibility  for  providing  services.   Sections  3,  8;  see 
Ops. Cal .Legis. Counsel,  No.  15349  (Aug.  24,  1979)  Gann  Initiative, 
p. 4.   In  succeeding  years,  the  appropriations  limit  will  be  equal 
to  the  prior  year's  appropriations  limit,  subject  to  the 
specified  adjustments.   Appropriations  limits  may  be  changed  by 
the  voters,  but  not  to  exceed  a  period  of  four  years. 

Billed  as  a  flexible  way  to  provide  discipline  in 
government  spending.  Article  XIII  B  does  not  limit  the  ability  to 
expend  government  funds  collected  from  all  sources.   Rather,  the 
appropriations  limit  is  based  on  "appropriations  subject  to 
limitation,"  which  consists  primarily  of  the  authorization  to 
expend  during  a  fiscal  year  the  "proceeds  of  taxes".   Section  8, 
subd.  (a).   As  to  local  governments,  limits  are  placed  only  on 
the  authorization  to  expend  the  proceeds  of  taxes  levied  by  that 
entity  (Section  8,  subd.  (c));  no  limitation  is  placed  on  the 
expenditure  of  those  revenues  that  do  not  constitute  "proceeds  of 
taxes".   The  pivotal  issue  herein  is  whether  appropriations  of 
proceeds  of  taxes,  used  to  fund  the  City's  retirement  system, 
constitute  "debt  service"  on  a  pre-existing  indebtedness,  and 
thus  are  excluded  from  calculation  of  the  City's  annual 
appropriations  limit  under  the  Gann  Initiative.   If  those 
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contributions  are  "debt  service",  they  may  be  placed  "over  the 
line"  for  the  purposes  of  Article  XIII  B. 

Section  9  of  Article  XIII  B  provides  that  "appropriations 
subject  to  limitations"  shall  not  include,  inter  alia,  "debt 
service".   "Debt  service"  is  defined  in  Section  8,  subd.  (g),  as 
follows : 

"Debt  service"  shall  mean  appropriations 
required  to  pay  the  cost  of  interest  and 
redemption  charges,  including  the  funding  of  any 
reserve  or  sinking  fund  required  in  connection 
therewith,  on  indebtedness  existing  or  legally 
authorized  as  of  January  1,  1979  or  on  bonded 
indebtedness  thereafter  approved  according  to  law 
by  a  vote  of  the  electors  of  the  issuing  entity 
voting  in  an  election  for  such  purpose. 

At  issue  is  whether  the  City's  obligation  to  fund  its  employee 
retirement  system  constitutes  "indebtedness  existing  or  legally 
authorized  as  of  January  1,  1979"  as  contemplated  in  Sections 
8(g)  and  9  of  Article  XIII  B. 

The  California  Supreme  Court  has  addressed  the  question  of 
whether  the  obligation  of  a  local  government  to  fund  its  employee 
retirement  system  constituted  a  prior  voter-approved  indebtedness 
within  the  meaning  of  a  similarly-worded  exception  to  the 
one-percent  limitation  on  ad  valorem  real  property  taxes  imposed 
by  Proposition  13.   In  Carman  v.  Alvord  (1982)  31  Cal.3d  318,  a 
taxpayer  challenged  a  city's  levy  of  an  ad  valorem  tax  assessed 
for  the  purpose  of  meeting  the  city's  obligations  to  its  employee 
retirement  system.   The  city  levied  the  tax  outside  the 
one-percent  limitation  on  property  taxes  imposed  by  California 
Constitution  Article  XIII  A. 

Well  before  the  adoption  of  Article  XIII  A,  the  voters  of 
the  City  of  San  Gabriel  had  approved  a  ballot  measure  authorizing 
the  city  to  participate  in  the  state  retirement  system  and  to 
levy  and  collect  annually  a  special  tax  to  meet  its  obligations 
to  the  system.   The  city  argued  that  its  obligation  to  fund  the 
retirement  system  fell  within  an  exception  to  the  one-percent 
limitation: 

The  limitation  provided  for  in  subdivision  (a) 
shall  not  apply  to  ad  valorem  taxes  or  special 
assessments  to  pay  the  interest  and  redemption 
charges  on  any  indebtedness  approved  by  the 
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voters  prior  to  the  time  this  section  becomes 
effective. 

California  Constitution  Article  XIII  A,  Section  1,  subd.  (b) . 

The  trial  court  sustained  the  city's  demurrer  to  the 
complaint  without  leave  to  amend  and  dismissed  the  action,  and 
the  California  Supreme  Court  affirmed.   Plaintiff  had  argued  that 
the  term  "indebtedness",  as  used  in  Article  XIII  A,  was  only 
intended  to  exempt  traditional,  fixed,  long-term  debt  for 
borrowed  funds.   The  Court  held  that  the  term  "indebtedness",  as 
traditionally  understood,  covered  the  obligations  arising  from 
the  city's  pension  plan,  and  that  the  phrase  "interest  and 
redemption  charges"  and  the  context  used  in  the  provision 
"denotes  no  more  or  less  than  the  sums  from  time  to  time 
necessary  to  avoid  default  on  obligations  to  pay  money,  including 
those  for  pensions."   Carman  v.  Alvord,  supra,  31  Cal.3d  at  328. 
The  Court  also  noted  that  such  construction  of  the  exception  to 
the  one-percent  limitation  avoided  any  issue  of  impairment  of 
pension  rights  in  violation  of  the  Federal  Contract  Clause  that 
might  arise  if  Ar'-.icle  XIII  A  were  construed  to  void  the  city's 
special  pension  tax.   Id-/  at  333. 

The  Carman  decision  and  its  reasoning  have  subsequently 
been  followed  in  a  series  of  cases  to  uphold  municipal  taxes 
levied  outside  of  the  one-percent  limitation  in  order  to  meet  a 
city's  obligations  to  fund  its  employee  retirement  system.   See 
City  of  Fresno  v.  Superior  Court  (1984)  156  Cal.App.3d  1137; 
Valentine  v.  City  of  Oakland  (1983)  148  Cal.App.3d  139;  City  of 
Watsonville  v.  Merrill  (1982)  137  Cal.App.3d  185.   The  Carman 
court  stated  in  its  decision  that  "the  term  'indebtedness'  has  no 
rigid  or  fixed  meaning,  but  rather  must  be  construed  in  every 
case  in  accord  with  its  context."   Carman  v.  Alvord,  supra ,  31 
Cal.3d  at  326,  quoting  County  of  Shasta  v.  County  of  Trinity 
(1980)  106  Cal.App.3d  30,  38.   The  California  Supreme  Court  has 
construed  the  term  "indebtedness"  in  Article  XIII  A  broadly 
enough  to  include  a  charter  provision  mandating  that  a  city 
impose  a  tax  of  seven  cents  on  each  $100  of  assessed  valuation 
for  support  of  the  city's  libraries.   Patton  v.  City  of  Alameda 
(1985)  40  Cal.3d  41.   "The  critical  consideration  in  determining 
whether  a  city  has  created  an  indebtedness  under  subdivision  (b) 
[of  Section  1,  Article  XIII  A  of  the  California  Constitution]  is 
not  whether  there  is  a  formal  contract  between  a  governmental 
body  and  a  distinct  agency  to  make  certain  payments,  but  whether 
the  voters  obligated  themselves  prior  to  1978  to  make 
expenditures  in  the  future  for  a  specified  purpose."   Patton  v. 
City  of  Alameda,  supra,  40  Cal.3d  at  46. 
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The  cases  discussed  above  all  dealt  with  the  exemption  for 
"indebtedness"  contained  in  Article  XIII  A.   We  now  turn  to  the 
analogous  language  of  Article  XIII  B,  which  is  virtually- 
identical.   Section  1,  subd.  (b) ,  of  Article  XIII  A  provides  as 
follows : 

The  limitation  provided  for  in  subdivision  (a) 
shall  not  apply  to  ad  valorem  taxes  or  special 
assessments  to  pay  the  interest  and  redemption 
charges  on  any  indebtedness  approved  by  the 
voters  prior  to  the  time  this  section  becomes 
effective  [July  1,  1978]  .   [Emphasis  added.] 

Similarly,  the  relevant  language  of  Article  XIII  B  provides, 

"Appropriations  subject  to  limitation"  for 
each  entity  of  government  shall  not  include: 
.  .  .   debt  service   .  .  .   [Section  9,  subd.  (a)] 

"Debt  service"  shall  mean  appropriations 
required  to  pay  the  cost  of  interest  and 
redemption  charges,  including  the  funding  of  any 
reserve  or  sinking  fund  required  in  connection 
therewith,  on  indebtedness  existing  or  legally 
authorized  as  of  January  1,  1979  or  on  bonded 
indebtedness  thereafter  approved  according  to  law 
by  a  vote  of  the  electors  of  the  issuing  entity 
voting  in  an  election  for  such  purpose. 
[Emphasis  added.]   [Section  8,  subd.  (g)] 

The  exemption  in  Article  XIII  B  is  in  fact  broader  than  its 
analogue  in  Article  XIII  A:   Article  XIIIA  applies  to  prior 
voter-approved  indebtedness.  Article  XIIIB  extends  to  any 
indebtedness  existing  or  legally  authorized  as  of  January  1,  1979 
--{in  contrast  to  voter-approved  bonded  indebtedness  incurred  after 
that  date) . 

As  noted  above.  Proposition  4  was  presented  to  the  voters 
as  a  companion  to  and  an  extension  of  Proposition  13.   Since 
virtually  identical  language  was  used  in  two  measures  presented 
to  the  voters  to  achieve  complementary  ends,  it  must  be  presumed 
that  the  two  provisions  are  to  be  given  a  consistent  reading. 
Lawmakers  are  assumed  to  be  familiar  with  previous  enactments  and 
to  enact  new  amendments  in  light  thereof,  and  that  their  intent 
was  to  maintain  a  consistent  body  of  rules.   Fuentes  v.  Workers' 
Compensation  Appeals  Board  (19   )  16  Cal.3d  1.   Legislation  is  to 
be  construed  in  light  of  its  historical  background  (H.S.  Mann 
[       Corp.  V.  Moody  (19   )  144  Cal.App.2d  310),  and  with  reference  to 
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the  whole  system  of  law  of  which  it  is  a  part  (Bowland  v. 
Municipal  Court  (19   )  18  Cal.3d  479).   For  all  of  these  reasons. 
Carmen  is  highly  persuasive  authority  for  the  proposition  that 
the  exemption  for  "debt  service"  in  Sections  8(g)  and  9  of 
Article  XIII  B  includes  a  city's  appropriations  to  meet  its 
obligation  to  fund  its  employee  retirement  system,  and  that  the 
"proceeds  of  taxes"  used  to  meet  that  obligation  are  not  subject 
to  the  appropriations  limit  for  the  employing  entity.  — ''   See 
County  of  Placer  v.  Corin  (1980)  113  Cal.App.3d  443  (Article  XIII 
A  cases  dealing  with  the  definition  of  "taxes"  and  "special 
taxes"  applied  to  construction  of  Article  XIII  B) . 

This  interpretation  of  "debt  service"  to  include  pension 
contributions  has  also  been  adopted  by  the  Legislative  Counsel 
and  the  Legislative  Analyst.   In  Opinion  No.  7240  (dated  June  15, 
1979),  Bion  M.  Gregory,  the  Legislative  Counsel,  advised  that  the 
unfunded  liability  of  a  public  employee  retirement  system  would 
be  considered  an  "indebtedness"  for  purposes  of  Section  8,  subd. 
(g).   The  Legislative  Counsel's  analysis  was  based  upon  the  rule 
of  law  that  the  City's  duty  to  fund  its  pension  system  created  a 
vested  contractual  obligation.   Having  previously  concluded  that 
any  legally  binding  obligation  existing  or  legally  authorized  a.^ 
of  January  1,  1979,  would  be  considered  an  "indebtedness"  for 
purposes  of  subdivision  (g)  of  Section  8,  the  Legislative  Counsel 
opined  that  such  a  legally  binding  obligation  would  include  the 
unfunded  liability  of  a  public  employee  retirement  system. 

The  Legislative  Analyst,  in  Report  No.  79-20  (dated 
December  1979),  discussed  the  Legislative  Counsel's  opinion  and 
cited  the  unfunded  liabilities  of  the  Public  Employees' 
Retirement  System  and  the  State  Teachers'  Retirement  System  as 
examples  of  potential  exclusions  under  Sections  8(g)  and  9(a). 
The  Legislative  Analyst  concluded  this  portion  of  his  report  with 
a  reconunendation  that  the  Legislature  adopt,  for  purposes  of 
clarification,  a  definition  of  "indebtedness"  similar  to  the  one 
offered  by  the  Legislative  Counsel,  which  would  specifically 
include  the  unfunded  liability  of  a  public  employee  retirement 
system. 


—   We  note  that  the  Legislature  subsequently  enacted 
legislation  cutting  back  upon  the  practical  effect  of  Carmen. 
See  Government  Code  Sections  93,  97.65.   These  provisions 
essentially  prohibit  municipalities  from  imposing  ad  valorem 
taxes  beyond  the  one-percent  limitation  to  meet  their  pension 
system  obligations.   However,  it  is  difficult  to  understand  how 
such  legislation  could  negate  or  overrule  the  interpretation  of 
Article  XIII  A  adopted  by  the  California  Supreme  Court  in  Carmen. 
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The  City  and  County  of  San  Francisco's  pension  obligations 
arise  under  Charter  provisions  enacted  prior  to  January  1,  1979. 
Having  concluded  that  the  City's  pension  contributions  constitute 
"debt  service"  exempt  from  the  annual  appropriations  limit,  we 
now  turn  to  the  question  of  how  the  City  may  implement  this 
determination. 

The  Legislature  has  enacted  supplemental  legislation  to 
implement  the  provisions  of  Article  XIII  B.   Government  Code 
Sections  7900  et  seq.   Pursuant  to  Government  Code  Section  7910, 
the  City  has  enacted  by  resolution  an  annual  appropriations 
limit.   That  limit  is  calculated  in  accordance  with  formulae 
contained  in  Government  Code  Section  7902.   The  City  may  exclude 
its  pension  contributions  from  its  calculations  for  the  upcoming 
appropriations  limit  for  the  1986-87  fiscal  year.   However,  for 
purposes  of  consistency,  the  City  will  also  have  to  go  back  and 
re-calculate  its  "appropriations  subject  to  limitation"  for  the 
1978-79  base  year,  and  use  that  new  base  figure  to  recalculate 
its  annual  appropriations  limit  for  each  ensuing  year.   If, 
because  of  these  recalculations,  the  City  has  collected  proceeds 
of  taxes  in  excess  of  its  annual  appropriations  limit  for  any 
particular  year,  it  must  be  prepared  to  return  those  taxes  to  the 
taxpayers,  within  two  years,  in  the  form  of  lower  tax  rates  or  a 
refund  or  other  appropriate  mechanism. 


/  /  / 

/  /  / 

/  /  / 

/  /  / 

/  /  / 

/  /  / 

/  /  / 

/  /  / 

/  /  / 

/  /  / 

/  /  / 
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CONCLUSION 
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RegDectfully  submitted, 

BURK  E.  DELVENTHAL 
Deputy  City  Attorney 

THOMAS  J. /OWEN 
Deputy  City  Attorney 
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PUBLIC  LIBRADV 


SUBJECT:       Local  Regulation  of  Dealers  In  Rifles  and  Shotguns 

REQUESTED  BY:   Frank  M.  Jordan 
Chief  of  Police 

PREPARED  BY:    Burk.  E,  Delventhal 
Thomas  J.  Owen 
Deputy  City  Attorneys 


QUESTION  PRESENTED  . 

May  the  City  and  County  of  San  Francisco  regulate  the 
business  activities  of  persons  engaged  in  the  sale  of  rifles  and 
shotguns,  by  requiring  dealers  to  obtain  a  license  to  conduct 
business,  and  by  regulating  the  locations  from  which  such  sales 
may  occur? 


CONCLUSION 
Yes. 


You  have  asked  this  office  to  advise  you  whether  the  City 
and  County  of  San  Francisco  may  adopt  legislation  regulating 
persons  or  businesses  engaged  in  the  sale  of  new,  non-concealable 
firearms,  such  as  rifles  and  shotguns  (sometimes  referred  to  as 
"long  guns").   In  addition,  you  have  asked  us  to  advise  whether 
the  Chief  of  Police  is  the  appropriate  official  in  whom  to  vest 
local  regulatory  responsibility.   As  will  be  discussed  below,  we 
have  concluded  that  such  legislation  may  be  adopted  by  the  City 
and  County. 

The  most  important  question  is  whether  such  legislation  is 
preempted  by  state  law.   Article  XI,  Section  7  of  the  California 
Constitution  provides  that  "a  county  or  city  may  make  and  enforce 
within  its  limits  all  local,  police,  sanitary,  and  other 
ordinances  and  regulations  not  in  conflict  with  general  laws." 
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In  an  area  of  statewide  concern,  a  local  legislative  body  may  act 
only  if  the  state  has  not  revealed  an  intention  to  occupy  the 
field  to  the  exclusion  of  all  local  regulation.   See  Galvan  v. 
Superior  Court  (1969)  70  Cal.2d  851,  859.   In  an  area  of 
statewide  concern  where  the  state  has  not  occupied  the  field, 
local  legislation  can  be  sustained  only  when  it  does  not  conflict 
with  general  law.   "Any  local  law  that  directly  conflicts  with 
state  legislation  is  void."   Galvan  v.  Superior  Court,  supra ,  70 
Cal.2d  at  856. 

Government  Code  Section  53071  provides  that  "It  is  the 
intention  of  the  legislature  to  occupy  the  whole  field  of 
regulation  of  the  registration  or  licensing  of  commercially 
manufactured  firearms  as  encompassed  by  the  provisions  of  the 
Penal  Code,  and  such  provisions  shall  be  exclusive  of  all  local 
regulations,  relating  to  registration  or  licensing  of 
commercially  manufactured  firearms,  by  any  political  subdivision 
as  defined  in  Section  1721  of  the  Labor  Code.   [Emphasis 
added.]"   The  courts  have  construed  Section  53071  to  also  preempt 
local  regulation  of  the  possession  of  handguns.   See  Doe  v.  City 
and  County  of  San  Francisco  (1982)  136  Cal.App.3d  509. 

The  subject  area  may  be  either  expressly  preempted  or 
preempted  by  implica --.ion .   It  may  be  argued  that  Government  Code 
Section  53071  expressly  preempts  the  area  of  the  proposed 
legislation.   In  Olsen  v.  McGillicuddy  (1971)  15  Cal.App.3d  897, 
the  court  considered  a  Petaluma  ordinance  that  made  it  unlawful, 
inter  alia ,  for  a  parent  or  guardian  to  permit  a  minor,  "to  have 
in  his  possession  within  the  city,  or  to  fire  or  discharge  .  .  . 
within  the  city,  and  firearm,  ...  or  explosive  of  similar 
nature,  rifle,  air  rifle,  air  gun,  BB  gun  or  pellet  gun  .  .  .  ." 
Id.  at  900  (quoting  Petaluma  Ordinance  No.  756,  Section  16.26). 
Considering  the  specific  question  whether  Section  53071  expressly 
preempted  the  Petaluma  ordinance,  the  court  held 

Following  Galvan,  the  legislature  in  1969 
enacted  Government  Code  Section  9619  [now  Section 
53071]  and  made  clear  its  intent  "to  occupy  the 
whole  field  of  regulation  of  the  registration  or 
licensing  of  .  .  .  firearms  .  .  .  ."   Despite  the 
opportunity  to  include  an  expression  of  intent  to 
occupy  the  entire  field  of  firearms,  the 
legislative  intent  was  limited  to  registration 
and  licensing.   We  infer  from  this  limitation 
that  the  legislature  did  not  intend  to  exclude 
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municipalities  from  enacting  further  legislation 
concerning  the  use  of  firearms.   [Emphasis  in 
original . ] 

I_d.  ,  at  902. 

When  the  legislature  enacted  Section  53071,  it  chose  only 
and  narrowly  to  preempt  the  areas  of  registration  and  licensing. 
You  have  described  to  us  a  proposal  to  require  long  gun  dealers 
to  obtain  a  license  to  conduct  business,  and  to  regulate  the 
locations  from  which  such  sales  may  occur.   As  such,  the  proposed 
legislation  would  affect  neither  registration  nor  licensing  of 
long  gun  sales  themselves.   Thus,  there  is  no  express 
preemption. 

The  next  question  is  whether  the  multiplicity  of  state 
statutes  that  deal  with  the  subject  of  firearms  control  implies  a 
clear  legislative  intent  to  occupy  the  field  of  long  gun  sales. 
There  are,  of  course,  numerous  state  statutes  that  regulate 
particular  aspects  of  the  use  and  possession  of  firearms.   But, 
equally  clearly,  mere  enactment  by  the  state  of  some  laws  on  such 
a  subject  pertaining  to  particular  issues  of  statewide  interest, 
does  not  mean  that  it  has  preempted  municipalities  from 
exercising  their  constitutional  prerogative  to  add  supplementary 
laws  to  meet  particular  local  needs.   As  the  California  Supreme 
Court  explained  in  Galvan: 

The  fact  that  there  are  numerous  statutes 
dealing  with  guns  or  other  weapons  does  not  by 
itself  show  that  the  subject  of  gun  or  weapons 
control  has  been  completely  covered  so  as  to  make 
the  matter  one  of  exclusive  state  concern. 

To  approach  the  issue  of  preemption  as  a 
quantitative  problem  provides  no  guidance  in 
determining  whether  the  legislature  intends  that 
local  units  shall  not  legislate  concerning  a 
particular  subject,  and  further  confounds  a 
meaningful  solution  to  the  preemption  problems  by 
offering  a  superficially  attractive  rule  of 
preemption  which  requires  only  a  statutory  nose 
count . 

Galvan  v.  Superior  Court,  supra ,  70  Cal.2d  at  861. 

In  place  of  the  "statutory  nose  count"  referred  to  in 
Galvan,  the  Supreme  Court  has  adopted  a  more  exacting  test. 
According  to  the  Court,  an  area  of  legislative  concern  has  been 
preempted  by  implication  if 
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(1)  the  subject  matter  has  been  so  fully  and 
completely  covered  by  general  law  as  to  clearly 
indicate  that  it  has  become  exclusively  a  matter 
of  state  concern;  (2)  the  subject  matter  has  been 
partially  covered  by  general  law  couched  in  such 
terms  as  to  indicate  clearly  that  a  paramount 
state  concern  will  not  tolerate  further  or 
additional  local  actions;  or  (3)  the  subject 
matter  has  been  partially  covered  by  general  law, 
and  the  subject  is  of  such  a  nature  that  the 
adverse  effect  of  local  ordinance  on  the 
transient  citizens  of  the  state  outweighs  the 
possible  benefit  to  the  municipality. 

Id.,  at  859-60  (quoting  In  re  Hubbard  (1964)  62  Cal.2d  119, 
128).   We  now  proceed  to  apply  the  Galvan  and  Hubbard  test. 

The  relevant  state  statutory  scheme  is  found  in  Part  4, 
Title  2  of  the  California  Penal  Code  (Control  of  Deadly 
Weapons).   Chapter  1  of  the  Title  deals  with  the  regulation  of 
concealed  weapons,  i.e.,  a  pistol,  revolver,  or  firearm  capable 
of  being  concealed  upon  the  person.   The  legislation  you  have 
inquired  after  would  not  affect  any  such  weapons. 

The  only  reference  to  long  guns  in  Title  2  of  the  Penal 
Code  is  in  Section  12570.   Section  922,  subd.  (b)  of  Title  18  of 
the  United  States  Code  prohibits  federally-licensed  gun  dealers 
from  selling  guns  to  persons  residing  in  another  state; 
subsection  (3)(A)  provides,  inter  alia,  that  the  prohibition 
shall  not  apply  to  "the  sale  or  delivery  of  a  rifle  or  shotgun  to 
a  resident  of  a  State  contiguous  to  the  State  in  which  the 
licensee's  place  of  business  is  located  if  the  purchaser's  State 
of  residence  permits  such  sale  or  delivery  by  law,   ..." 
California  Penal  Code  Section  12570  specifically  permits  state 
residents  to  purchase  a  rifle  or  shotgun  in  a  contiguous  state 
pursuant  to  18  U.S.C.  922(b)(3)(A).   The  Penal  Code  section  is 
clearly  intended  to  enable  California  residents  to  take  advantage 
of  this  specific  provision  of  federal  law,  and  does  not  evince 
any  intent  on  the  part  of  the  state  legislature  to  occupy  the 
field  of  the  sale  of  rifles  or  shotguns.  -^ 


—   Current  federal  gun  control  legislation  regulates  with  the 
sale  of  firearms  across  state  lines,  and  specifically  disavows 
any  intent  to  preempt  non-conflicting  state  legislation.   See  15 
U.S.C.  927. 


i 
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Preemption  by  implication  is  a  disfavored  doctrine,  because 
it  may  operate  to  preclude  local  legislation  in  an  area  that  the 
state  legislature  may  never  have  considered.   "The  common  thread 
of  the  cases  is  that  if  there  is  a  significant  local  interest  to 
be  served  which  may  differ  from  one  locality  to  another  then  the 
presumption  favors  the  validity  of  the  local  ordinance  against  an 
attack  of  state  preemption."   Gluck  v.  County  of  Los  Angeles 
(1979)  93  Cal.App.3d  121,  133. 

The  regulation  of  deadly  weapons  is  just  such  an  area,  as 
several  California  courts,  including  the  Supreme  Court,  have 
already  acknowledged  in  repudiating  preemption  arguments: 

That  problems  with  firearms  are  likely  to  reguire 
different  treatment  in  San  Francisco  County  than 
in  Mono  County  should  require  no  elaborate 
citation  of  authority. 

Galvan  v.  Superior  Court,  supra,  70  Cal.2d  at  864.   The  Court 
went  on  to  stress  the  need  for  pluralism  ,  which  it  had 
recognized  sixty  years  earlier: 

The  state  in  its  law  deals  with  all  of  its 
territory  and  all  of  its  people.   The  exactions 
which  it  prescribes  operate  (except  in  municipal 
affairs)  upon  the  people  of  the  state,  urban  and 
rural,  but  it  may  often,  and  does  often  happen 
that  the  requirements  which  the  state  sees  fit  to 
impose  may  not  be  adequate  to  meet  the  demands  of 
densely  populated  municipalities;  so  that  it 
becomes  proper  and  even  necessary  for 
municipalities  to  add  to  state  regulations 
provisions  adapted  to  their  special 
requi  rements . 

-  Id^,  quoting  In  re  Hoffman  (1909)  155  Cal.  114,  118. 

In  People  v.  Jenkins  (1962)  207  Cal.App.2d  904,  which 
upheld  a  Los  Angeles  city  ordinance  that  made  it  unlawful  to 
carry  a  deadly  weapon  in  an  automobile,  the  court  made  the  point 
even  more  cogently: 

Los  Angeles  is  a  densely  populated  municipality. 
The  danger  from  gunmen  in  a  large  city  is  far 
greater  than  in  a  sparsely  settled  rural  area  and 
is  a  more  frequent  occurrence.   The  weapon  which 
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the  appellant  had  in  his  possession  was  not  only 
dnagerous  and  deadly  but  it  was  loaded.   It  is 
unthinkable  that  the  Legislature  intended  to  deny 
the  public  in  Los  Angeles  the  protection  which 
the  ordinance  gives. 

People  V.  Jenkins,  supra,  207  Cal.App.2d  at  907;  see  also  City  o£ 
Long  Beach  Police  Officers'  Association  v.  City  of  Long  Beach 
(1976)  61  Cal.App.3d  364,  373. 

We  emphasize  that  the  State  has  extensively  regulated  the 
sale,  licensing,  registration  or  possession  of  rifles  and 
shotguns.   We  further  emphasize  that  the  proposed  legislation 
would  not  enter  into  any  of  these  areas;  it  would  only  regulate 
the  business  activities  of  long  gun  dealers. 

Penal  Code  Sections  12070  et  seg.  specifically  authorize 
local  jurisdictions  to  enact  licensing  requirements  and  business 
regulations  for  dealers  in  pistols,  revolvers  and  other  firearms 
capable  of  being  concealed  upon  the  person.   The  City  and  County 
of  San  Francisco  has  enacted  implementing  legislation  in  Sections 
613  et  seq.  of  the  San  Francisco  Municipal  (Police  Code) .   Again, 
while  there  is  extensive  regulation  of  handguns  under  state  law, 
and  it  is  only  pursuant  to  specific  state  authorization  that  we 
impose  licensing  and  registration  requirements  on  handgun 
dealers,  there  are  no  analogous  restrictions  on  the  sale  of 
rifles  and  shotguns. 

Based  upon  these  existing  provisions,  we  have  prepared 
draft  legislation,  attached  to  this  opinion,  for  your 
consideration.   If,  as  we  have  advised,  the  City  is  authorized  to 
enact  such  legislation,  it  may  choose  the  particular  framework 
for  administration  and  implementation.   It  is  within  the  Board  of 
Supervisors'  discretion  to  designate  the  Chief  of  Police  as  the 
local  official  in  whom  to  vest  local  regulatory  responsibility. 


/  /  / 

/  /  / 

/  /  / 

/  /  / 

/  /  / 

/  /  / 

/  /  / 

/  /  / 

/  /  / 

/  /  / 

/  /  / 

/  /  / 

/  /  / 

/  /  / 
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CONCLUSION 

The  California  Penal  Code  and  Government  Code  Section  53071 
do  not  preempt  local  legislation  regulating  the  business 
activities  of  dealers  in  rifles  and  shotguns,  and  the  City  and 
County  of  San  Francisco  is  authorized  to  adopt  such  legislation. 


Respectfully  submit>€d, 

BURK  E.  DELVENTHAL 
Deputy  City  Attorney 


THOMAS  J. /OWEN 
Deputy  City  Attorney 


APPROVED; 


AGN&T 


GEORGE 

City  Attorney 
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SECTION  1.   LICENSE  TO  SELL  RIFLES,  SHOTGUNS. 

Any  person,  firm,  corporation  or  dealer  engaging  in  the  business 
of  selling,  leasing,  or  otherwise  transferring  any  rifle  or  shotgun 
shall  file  an  application  with  the  Police  Department  on  forms  provided 
by  the  Police  Department  for  license  to  engage  in  such  business  and 
shall  pay  an  application  fee,  which  fee  shall  not  be  refundable. 

SECTION  2.   APPLICATION  FORM. 

The  application  for  license  to  engage  in  the  business  of 
selling,  leasing,  or  otherwise  transferring  any  rifle  or  shotgun  shall 
set  forth: 

(a)  The  name  and  address  of  the  applicant,  whether  a  person, 
firm,  association  or  corporation. 

(b)  The  address  of  the  location  for  which  the  license  is 
required,  together  with  the  business  name  of  such  location,  if  any. 

(c)  All  felony  convictions  if  any,  of  the  applicant  or  of  the 
officers  of  the  applicant,  if  the  applicant  is  a  firm,  association  or 
corporation. 

SECTION  3.   REFERRAL  OF  APPLICATION  TO  OTHER  DEPARTMENTS. 

Upon  receiving  such  application,  the  Police  Department  shall 
refer  the  application  to  the  Bureau  of  Building  Inspection,  the  Fire 
Department,  and  the  City  Planning  Department,  which  departments  shall 
inspect  the  premises  to  be  used  for  the  sale  of  rifles  or  shotguns. 
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and  shall  report  to  the  Police  Department  concerning  compliance  with 
the  codes  they  administer. 

SECTION  4.   NOTICE  OF  HEARING. 

When  an  application  is  filed  for  license  under  Section  1  of  this 
Article,  the  Police  Department  shall  fix  a  time  and  place  for  public 
hearing  thereon.   No  less  than  10  days  before  the  date  of  such 
hearing,  the  Police  Department  shall  cause  to  be  posted  a  notice  of 
such  hearing  in  a  conspicuous  place  on  the  property  in  which  the 
proposed  business  is  to  be  operated  and  the  applicant  shall  maintain 
said  notice  as  posted  for  the  required  number  of  days. 

SECTION  5.   ISSUANCE  OF  LICENSE. 

(a)   The  Police  Department  may  grant  a  license  to  the  applicant 
if  it  is  found: 

(1)  That  the  operation  is  proposed,  if 
permitted,  would  comply  with  all  applicable 
including  but  not  limited  to  the  Penal  Code  of 
the  State  of  California,  and  the  Building,  City 
Planning  and  Fire  Codes  of  the  City  and  County  of 
San  Francisco. 

(2)  That  the  applicant,  or  an  officer  thereof, 
has  not  been  convicted  of  a  felony  so  as  to 
disqualify  the  applicant  or  officer  from  owning 


OPINION  NO.  86  -  07 
Frank  M.  Jordan  -  10  -  May  19,  1986 

or  possessing  a  firearm  under  Section  12021  of 

the  Penal  Code. 
(b)   If  the  license  is  granted  it  shall  be  in  a  form 
prescribed  by  the  Chief  of  Police,  effective  for  not  more  than 
one  year  from  the  date  of  issue. 

SECTION  6.   REVOCATION  OF  LICENSE. 

For  breach  of  any  one  of  the  following  conditions,  the 
license  shall  be  subject  to  revocation: 

(a)  The  business  shall  be  carried  on  only  in  the  building 
denoted  in  the  license. 

(b)  The  license,  or  a  copy  thereof,  certified  by  the 
Police  Department,  shall  be  displayed  on  the  premises  where  it 
can  easily  be  seen. 

(c)  No  rifle  or  shotgun  shall  be  delivered: 

(1)  Unless  unloaded  and  securely  wrapped;  nor 

(2)  Unless  the  purchaser  either  is  personally 
known  to  the  seller  or  shall  present  clear 
evidence  of  his  identity. 

(d)  No  rifle  or  shotgun,  or  imitation  thereof,  or  placard 
advertising  the  sale  or  other  transfer  thereof,  shall  be 
displayed  in  any  part  of  the  premises  where  it  can  readily  be 
seen  from  the  outside. 
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SECTION  7.   DELIVERY  TO  TAX  COLLECTOR. 

Upon  granting  said  license,  the  Police  Department  shall 
forward  said  license  to  the  Tax  Collector  who  shall  issue  said 
license  to  the  applicant  upon  payment  of  the  license  fee,  payable 
in  advance. 

SECTION  8.   EXCEPTIONS. 

This  Section,  and  Sections  1  to  7  inclusive,  of  this 
Article  shall  not  apply  to  wholesale  dealers,  in  their  business 
intercourse  with  transportation  of  unloaded  firearms,  merchandise 
by  mail,  express  or  other  mode  of  shipment  to  points  outside  the 
City  and  County  of  San  Francisco. 


y  and  County  of  San  Francisco: 


Office  of  City  Attorney 


t^^l'  '',        George  Agnost, 
t''^JIj,.'  City  Attorney 


! 

SUBJECT: 
REQUESTED  BY; 
PREPARED  BY: 


May  22,  1986 


OPINION  NO.  86-08 


What  are  the  legal  bases  of  the  fringe 
benefits  for  pa r aprof essiona Is 


The  Hon.  Quentin  L.  Kopp 
Merr^ber,  Board  of  Supervisors 

Jerry  J.  Spain 
Deputy  City  Attorney 


QUESTIONS  PRESENTED 


DOCUMENTS  DEPT. 

.1111  2  61986 

i,....  .■rU.,.L O 

PUBLIC  LIBRARY 


1.  Are  par aprof essiona Is  in  the  San  Francisco  Unified  School 
District  classified  errployees  whose  compensation  is  set  pursuant 
to  Section  8.400  and  8.407  of  the  City  Charter? 

2.  If  par  aprofessionals  are  classified  e.Tiployees  whose 
conpensation  is  set  pursuant  to  San  Francisco  Charter  Section 
8.400  and  8.407,  rr.ay  the  Board  of  Education  negotiate  with 
paraprofessionals  and  agree  to  afford  them  benefits  like  a  dental 
plan  without  first  putting  the  question  to  a  vote  of  the  people 
of  the  City  and  County  of  San  Francisco? 

CONCLUSIONS 

1.  Paraprofessionals  in  the  San  Francisco  Unified  School 
District  are  classified  employees  whose  compensation  is  set 
pursuant  to  the  provisions  of  San  Franciso  Charter  Section  8.400 
and  8.407. 

2.  The  Board  of  Education  is  the  governing  body  of  a  separate 
governmental  entity.   Under  applicable  State  law,  the  Board  of 
Education  has  a  duty  to  meet  and  confer  and  negotiate  with  its 
employees  for  the  purpose  of  determ.ining  levels  of  benefits.   The 
State  law  specifically  confers  upon  the  Board  of  Education  the 
power  to  provide  to  its  employees  benefits  like  dental  plans 
which  the  Board  of  Supervisors  of  the  City  and  County  of  San 
Francisco  may  not  provide  to  its  em.ployees  without  a  vote  of  the 
people.   The  limitations  of  San  Francisco  Charter  Section  8.407 
may  not  be  applied  to  constrain  the  duty  of  the  Board  of 
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Education  under  the  State  Education  Code  to  meet  and  confer  and 
negotiate  with  its  employees  on  a  wide-range  of  employment 
related  matters  and  fringe  benefits. 

ANALYSIS 

1.      The  powers  and  duties  of  the  Board  of  Education  under  the 
Charter  of  the  City  and  County  of  San  Francisco  are  spelled  out 
in  Section  5.101  entitled  Powers  and  Duties: 

In  addition  to  the  powers  conferred  by  the 
general  laws  of  the  State  and  other  provisions  of 
this  Charter,  the  Board  of  Education  shall  have 
power  to  establish  and  maintain  such  schools  as 
are  authorized  by  the  laws  of  the  State  as  the 
Board  may  deternr^ine,  and  to  change,  modify, 
consolidate  or  discontinue  as  the  public  welfare 
may  require. 

The  Board  shall  also  have  power  to  employ  such 
teachers  and  other  persons  as  may  be  necessary  to 
carry  into  effect  its  powers  and  duties;  to  fix, 
alter  and  approve  their  salaries  and 
cor^pensations ,  except  as  in  this  Charter 
otherwise  provided,  .  .  . 

Ncn-teaching  and  non-technical  positions,  and 
positions  not  required  by  law  to  be  filled  by  a 
person  holding  a  teaching  or  other  certificate  as 
required  by  law,  shall  be  employed  under  the 
Civil  Service  provisions  of  this  Charter  and  the 
compensations  of  such  persons  shall  be  fixed  in 
accordance  with  the  salary  standardization 
provisions  of  this  Charter. 

.  .  .  compensations  of  non-teaching  and 

■  non-technical  erriployees  shall  be  fixed  in 

■  accordance  with  the  salary  standardization 
provisions  of  this  Charter. 

The  term  "par aprof ess ional "  is  defined  in  the  contract 
between  San  Francisco  Unified  School  District  and  the  San 
Francisco  Federation  of  Teachers  as  all  employees  with  Civil 
Service  classification  numbers  3593  (Instructional  Aide  I),  3594 
(Instructional  Aide  II),  3596  (School  Security  Aide),  and  8203 
(School  Patrol  Aide).   Clearly,  these  positions  do  not  require 
teaching  certificates  and  hence,  their  compensation  is  to  be 
fixed  in  accordance  with  the  salary  standardization  provisions  of 
8.401  and  8.407.   Therefore,  said  employees  are  subject  to  such 
provisions  to  the  extent  that  they  are  entitled  to  the  wages 
determined  thereunder. 
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School  systems  are  a  matter  of  general  state-wi( 


concern . 


i 


The  school  system  has  been  held  to  be  a  matter 
of  general  concern,  rather  than  a  municipal 
affair,  and  consequently  is  not  committed  to  the 
exclusive  control  of  local  governments. 
Butterworth  v.  Boyd  (1938)  12  Cal.2d  140,  152;  82 
P . 2 d  4  34;  San  Francisco  Unified  School  District 
v.  San  Francisco  (1942)  54  Cal.App.2d  105,  107. 


The  Constitution  of  the  State  of  California  requires  that 
the  Legislature  provide  for  "a  system  of  common  schools".   State 
Constitution  Article  IX,  Sections  5  and  6.   This  education  system 
is  a  matter  of  State-wide  rather  than  local  concern  and  it  is  one 
of  the  responsibilities  of  the  State  government.   Kennedy  v. 
Miller  (1893)  97  Cal.4d  29.   Furthermore,  the  State's  school 
system  is  not  a  "municipal  affair"  as  that  term  is  considered  in 
connection  with  chartered  cities.   Esberg  v.  Badaracco  (1927)  202 
Cal.  110,  115.   State  legislative  enactments  control  over 
attempted  regulation  by  local  government  units.   Hall  v.  City  of 
Taft  (1956)  47  Cal. 2d  177.   A  school  district  and  a  city,  or  a. 
city  and  county,  may  comprise  the  sam.e  territory,  but  each 
derives  its  power  from  a  different  source.   Esberg  v.  Badaracco 
(1927)  202  Cal.  110,  117.   A  city  derives  its  power  from  its 
Charter,  but  a  public  school  system  derives  its  power  from  the 
State  Education  Code.   Los  Angeles  School  District  v.  Longden 
(1905)  148  Cal.  380,  383.   Moreover,  a  school  district  is  not  a 
municipal  corporation.   People  v.  Rinner  (1921)  52  Cal.App.  747. 
For  a  municipal  corporation  like  the  City  and  County  of  San 
Francisco  is  created  only  with  the  consent  of  its  inhabitants, 
i.e.,  by  adoption  of  a  Charter,  but  school  districts  are 
involuntary  political  divisions  of  a  State,  created  by  general 
laws.   Schelly  v.  West  Minster  School  Dist.  (1894)  103  Cal.  652, 
658.   Hence,  the  question  of  the  benefits  to  be  afforded  to 
paraprofessionals  is  governed  by  State  law. 

On  April  23,  1968,  this  office  issued  Letter  Opinion  No. 
58-34.   The  issue  was  whether  the  San  Francisco  Unified  School 
District  could  provide  certain  health  benefits  not  provided  by 
the  City  and  County  Health  Service  System.   This  office  opined 
that  the  Board  of  Education  has  the  power  to  provide  a  plan  for 
its  employees  which  could  encompass  "dental,  eye  services,  and 
costs  of  medicine.   The  Board  [of  Education]  has  the  power  to  do 
this  under  the  provisions  of  the  Government  Code."   [See 
Government  Code  Sections  53200  et  seq .  ] 

The  question  arises  then  as  to  the  basis  for  providing  in 
our  Charter  that  employees  not  holding  certificates  shall  be 
employed  under  the  Civil  Service  provisions  of  the  Charter  and 
their  compensation  shall  be  fixed  in  accordance  with  the  salary 
standardization  provisions  of  the  Charter. 
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The  answer  appears  in  California  Education  Code  Section 
45100.   That  Section  basically  sets  up  systems  of  classified 
e.T.ployment  system  for  school  districts  throughout  the  State. 
Section  45100  provides  in  relevant  part: 

m  These  provisions  shall  not  apply  to 

employees  of  a  school  district  lying  wholly 
within  a  city  and  county  which  provides  in  its 
charter  for  a  merit  system  of  employment  for 

*•     employees  employed  in  positions  not  requiring 

I.     certification  qualifications. 

It  is  apparent  that  the  legislature  specifically  drafted 
this  language  with  San  Francisco  in  mind  since  San  Francisco  is 
the  only  City  and  County  in  the  State.   Furthermore,  the  San 
Francico  Charter  does  provide  for  a  m.erit  system  for  employment 
for  school  district  employees  in  positions  not  requiring 
certification  qualifications. 

Accordingly,  we  conclude  that  the  pa raprof essionals  in  the 
School  District  who  are  classified  employees  are  entitled  to  have 
their  compensation  set  pursuant  to  San  Francisco  Charter  Section 
8.407. 

2.     The  powers  and  duties  of  the  Board  of  Education  as  set 
forth  in  the  City  Charter  are  "in  addition  to  the  powers 
conferred  by  the  general  laws  of  the  State." 

Moreover,  Charter  Section  8.300,  Civil  Service  Positions, 
provides  in  pertinent  part: 

(a)   All  positions  in  all  departments  and 
offices  of  the  City  and  County,  including 
positions  created  by  laws  of  the  State  of 
California,  where  the  compensation  is  paid  by  the 
City  and  County,  shall  be  included  in  the 
classified  Civil  Service  of  the  City  and  County, 
and  shall  be  filled  from  lists  of  eligibles 
prepared  by  the  Civil  Service  Comm.ission 
excepting ; 

(2)   All  employees  of  the  San  Francisco 
Unified  School  District  who  serve  in  the  capacity 
of  paraprofessionals  .  .  [Emphasis  added]. 

California  Education  Code  Section  45103  provides  in 
pertinent  part: 

The  governing  board  of  any  school  district 
shall  employ  persons  for  positions  not  requiring 
certification  qualifications. 
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The  California  Attorney  General,  analyzing  the  eligibility 
of  classified  school  employees  to  participate  in  a  tax-sheltered 
annuity  program,  stated: 

The  governing  board  of  the  district,  as  in  the 
case  of  teachers,  employs  .  .  .  classified 
employees.   44  Ops.  Cal.  Atty.  Gen.  130,  133. 

The  above  cited  authorities  show  clearly  that  the  Board  of 
Education  of  the  San  Francisco  Unified  School  District  is  the 
employer  of  its  paraprofessiona Is .   The  State  Government  Code 
requires  the  Board  of  Education  to  "meet  and  negotiate"  with 
representatives  of  the  par aprof essiona Is  on  health  and  welfare 
benefits,  including  dental  plans. 

California  Government  Code  Section  3543.3  provides: 

A  public  school  employer  or  such 
representatives  as  it  may  designate  who  may,  but 
need  not  be,  subject  to  either  certification 
requirements  or  requi  reiiients  for  classified 
employees  set  forth  in  the  Education  Code,  shall 
meet  and  negotiate  with  and  only  with 
representatives  of  employee  organizations 
selected  as  exclusive  representatives  of 
appropriate  units  upon  request  with  regard  to 
m^aiters  v;ithin  the  scjpe  of  representation. 

The  scope  of  representation  is  defined  in  California 
Government  Code  Section  3543.2: 

The  scope  of  representation  shall  be  limited 
to  matters  relating  to  wages,  hours  of  employment 
and  other  terms  and  conditions  of  employment. 
"Terms  and  conditions  of  employment"  mean  health 
and  welfare  benefits  as  defined  by  Section  53200 


California  Government  Code  Section  53200  defines  health  and 
welfare  benefits  as: 

Means  any  one  or  more  of  the  following: 
hospital,  medical,  surgical,  disability,  legal 
expense  or  related  benefits  including,  but  not 
limited  to  medical,  dental,  life,  legal  expense, 
and  income  protection  insurance  or  benefits, 
whether  provided  on  an  insurance  or  a  service 
basis,  and  includes  group  life  insurance  .  .  . 

Charter  Section  8.407  expressly  limits  the  authority  of  the 
Board  of  Supervisors  of  the  City  and  County  of  San  Francisco  to 


OPINION  NO.  86-08 


The  Hon.  Quentin  L.  Kopp 


[ay  22,  1986 


the 
On 


grant  fringe  benefits  such  as  a  dental  plan  without  approval  of 
the  voters.   However,  Charter  Section  8.407  may  not  limit  the 
authority  conferred  upon  the  Board  of  Education  by  State  law 
There  is  no  similar  restriction  in  State  law  on  the  power  of 
Board  of  Education  to  negotiate  benefits  like  dental  plans. 
the  contrary,  as  shown  above,  the  Board  of  Education  must 
negotiate  in  good  faith  a  dental  plan  among  other  benefits. 

Accordingly,  you  are  advised  that  the  Board  of  Education 
does  have  the  power  to  negotiate  benefits  like  a  dental  plan  for 
paraprof essionals  without  putting  the  question  to  a  vote  of  the 
people. 


APPROVED: 


Respectfully   submitted, 


I 
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SUBJECT: 


ELIGIBILITY  OF  APPLICANT  FOR  POSITION  OF  DEPUTY 
SHERIFF  UNDER  GOVERNMENT  CODE  SECTION  102  9 


REQUESTED  BY: 


MICHAEL  HENNESSEY 
Sheriff 


PREPARED  BY:    BURK  E.  DELVENTHAL 
RANDY  RIDDLE 
Deputy  City  Attorneys 

QUESTION  PRESENTED 

Is  an  applicant  who  has  pleaded  guilty  to  forgery  (Penal 
Code  Section  470)  eligible  for  appointment  as  a  deputy  sheriff 
where  no  judgment  of  conviction  has  been  entered,  the  applicant 
has  had  her  plea  changed  to  innocent  and  her  rights  restored  and 
disabilities  removed  under  Penal  Code  Section  1203.4,  and  has  had 
the  offense  reduced  to  a  misdemeanor  under  Penal  Code  Section  17? 


Yes. 


CONCLUSION 


ANALYSIS 


You  have  requested  that  this  of 
particular  applicant  for  a  position  a 
ineligible  for  appointment  under  Cali 
Section  1029.  The  facts  as  you  expla 
In  1975  the  applicant  pleaded  guilty 
conviction  was  ever  entered.  Rather, 
suspended  and  the  applicant  was  sente 
successfully  completed  her  probation 
changed  to  not  guilty  pursuant  to  Cal 
1203.4.   Further,  pursuant  to  Califor 


fice  advise  whether  a 
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fornia  Government  Code 
ined  them  are  as  follows, 
to  forgery.   No  judgment  of 

entry  of  judgment  was 
need  to  probation.   She 
and  her  plea  of  guilty  was 
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the  offense  was  reduced  to  a  misdemeanor.  * 

Government  Code  Section  1029  provides  in  pertinent  part 
that 

[E]ach  of  the  following  persons  is  disqualified 
from  holding  office  as  a  peace  officer  or  being 
employed  as  a  peace  officer  of  the  state,  county, 
city,  city  and  county  or  other  political 
subdivision  .  .  .  : 

(1)   Any  person  who  has  been  convicted  of  a 
felony  in  this  state  or  any  other  state  .... 

The  first  question  that  must  be  addressed  in  determining 
the  eligibility  of  the  applicant  is  whether  she  was  in  fact 
convicted  of  a  felony  within  the  meaning  of  Government  Code 
Section  1029.   In  Boyll  v.  State  Personnel  Board  (1983)  146 
Cal.App.3d  1070,  the  court  of  appeal  held  that  absent  the  entry 
of  a  judgment  of  conviction  of  a  felony,  there  is  no  conviction 
for  the  purposes  of  Government  Code  Section  1029.   Id-  at  1074-75. 

In  Boyll,  an  applicant  for  a  position  as  a  correctional 
officer  was  advised  by  the  State  Personnel  Board  that  she  was  not 
qualified  for  appointment  because  she  had  previously  pleaded 
guilty  to  the  offense  of  the  sale  of  marijuana,  a  felony.   After 
entering  the  plea,  she  was  committed  to  the  custody  of  the 
Director  of  the  California  Department  of  Corrections  for 
confinement  as  a  patient  of  the  California  Rehabilitation 
Center.   No  judgment  of  conviction  or  imposition  of  sentence  was 
ever  entered.   Id. 

After  successfully  completing  the  narcotics  rehabilitation 
program,  the  applicant  was  released  and  the  criminal  charge  was 
dismissed  pursuant  to  Welfare  and  Institutions  Code  Section 
3200.   This  section  provides  in  pertinent  part  that  such  a 
dismissal  shall  have  the  same  force  and  effect  as  a  dismissal 
under  Section  1203.4  of  the  California  Penal  Code.   Section 
1203.4  provides  in  pertinent  part  that 

(a)   In  any  case  in  which  defendant  has  fulfilled 
the  conditions  of  probation  for  the  entire  period 
of  probation  .  .  .  the  defendant  shall,  at  any  time 
after  the  termination  of  the  period  of  probation, 
if  he  or  she  is  not  then  serving  a  sentence  for  any 
offense,  on  probation  for  any  offense,  or  charged 
with  the  commission  of  any  offense,  be  permitted  by 
the  court  to  withdraw  his  or  her  plea  of  guilty  .  . 
.  and  enter  a  plea  of  not  guilty  ....   [T]he 
court  shall  thereupon  dismiss  the  accusations  or 
information  against  the  defendant  and,  except  as 
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not.ed  below,  he  or  she  shall  thereafter  be  released 
from  all  penalties  and  disabilities  resulting  from 
the  offense  of  which  he  or  she  has  been  convicted  . 
.  .  .   The  order  shall  state,  and  the  probationer 
shall  be  informed,  that  the  order  does  not  relieve 
him  or  her  of  the  obligation  to  disclose  the 
conviction  in  response  to  any  direct  question 
contained  in  any  questionnaire  or  application  for 
public  office  ....   Dismissal  of  an  accusation 
or  information  pursuant  to  this  section  does  not 
permit  a  person  to  own,  possess,  or  have  in  his  or 
her  custody  or  control  any  firearm  capable  of  being 
concealed  upon  the  person  or  prevent  his  or  her 
conviction  under  Section  12021. 

The  court  in  Boyll  noted  that  the  right  to  hold  public 
office  is  one  of  the  valuable  rights  of  citizenship  and  that  any 
doubts  concerning  qualifications  for  office  will  be  resolved  in 
favor  of  the  applicant.   The  court  held  that  absent  a  subsequent 
judgment  of  conviction,  a  plea  of  guilty  does  not  constitute  a 
conviction  for  the  purposes  of  Government  Code  Section  1029  and 
that  the  removal  of  disabilities  and  the  restoration  of  rights 
under  the  Welfare  and  Institutions  Code  Section  3200  made  the 
applicant  eligible  for  employment  as  a  peace  officer.   Boyll,  146 
Cal.App.3d  at  1075-76;  see  also,  Helena  Rubenstein  Internat.  v. 
Younger  (1977)  71  Cal.App.3d  406. 

In  this  case,  no  judgment  of  conviction  was  ever  entered. 
The  applicant  pleaded  guilty,  judgment  was  suspended  and  the 
applicant  was  granted  probation.   After  successfully  completing 
probation,  all  disabilities  connected  with  that  conviction  were 
removed  and  her  rights  restored  under  Penal  Code  Section  1203.4. 
Since  no  judgment  of  violation  of  Penal  Code  Section  470 
(forgery)  was  ever  entered,  then,  under  the  reasoning  of  Boyll , 
there  was  never  a  conviction  of  felony  forgery  within  the  meaning 
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of  Government  Code  Section  1029  and  the  applicant  is  eligible  for 
appointment  as  a  deputy  sheriff.-'' 

Further,  in  this  case,  even  had  there  been  a  judgment  of 
conviction,  the  applicant  would  be  eligible  for  appointment  as  a 
deputy  sheriff.   Not  only  was  the  applicant  granted  relief  under 
Penal  Code  Section  1203.4,  the  applicant  also  had  the  offense 
reduced  from  a  felony  to  a  misdemeanor  pursuant  to  California 
Penal  Code  Section  17.   This  section  provides  in  relevant  part 
that: 

A  felony  is  a  crime  which  is  punishable  with 
death  or  by  imprisonment  in  the  State  prison. 
Every  other  crime  or  public  offense  is  a 
misdemeanor  except  those  offenses  that  are 
classified  as  infractions, 
(b)   When  a  crime  is  punishable,  in  the 
discretion  of  a  court,  by  imprisonment  in  the 
State  prison  or  by  fine  or  imprisonment  in  the 
county  jail,  it  is  a  misdemeanor  for  all  purposes 
under  the  following  circumstances: 


(3)   The  court  grants  probation  to  a  defendant 
without  imposition  of  sentence  and  at  the  time 


-^   If  a  judgment  of  conviction  had  been 
entered,  and  had  the  conviction  not  been  reduced  to  a 
misdemeanor  pursuant  to  California  Penal  Code  Section  17, 
the  result  may  have  been  different.   Although  we  have  not 
discovered  any  California  cases  that  specifically  deal 
with  the  question  of  whether  the  restoration  of  rights 
under  Penal  Code  Section  1203.4  will  make  a  person 
eligible  for  appointment  where  a  judgment  of  conviction 
has  been  entered,  the  California  Attorney  General  has 
opined  that  the  person  would  be  ineligible  for 
appointment.   65  Ops .Cal .Atty .Gen.  95,  101. 

The  Attorney  General  based  this  conclusion  on  a 
number  of  California  decisions  holding  that  while  Penal 
Code  Section  1203.4  operates  to  mitigate  punishment  by 
restoring  certain  rights  and  removing  certain 
disabilities,  the  relief  granted  under  that  section  cannot 
obscure  the  fact  that  a  person  was  finally  adjudged  guilty 
of  a  felony.   In  reaching  this  conclusion,  courts  have 
reasoned  that  the  penalties  and  disabilities  referred  to 
in  Section  1203.4  are  criminal  penalties  or  "matters  of 
kindred  nature."   See,  e.g.,  Copeland  v.  Dept .  of 
Alcoholic  Bev.  Control  (1966)  241  Cal.App.2d  186,  188. 
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of  granting  probation,  or  on  application  of  the 
defendant  or  probation  officer  thereafter,  the  court 
.declares  the  offense  to  be  a  misdemeanor. 

In  this  case,  the  applicant  pleaded  guilty  to  forgery  under 
Penal  Code  Section  470.   This  offense  may  be  charged  as  a  felony 
or  a  misdemeanor.   Penal  Code  Section  473.   The  applicant  was  not 
sentenced  to  prison  but  rather  was  granted  probation  and  upon 
successful  completion  of  her  probation  and  upon  application  to 
the  court,  her  plea  of  guilty  was  reduced  to  a  misdemeanor  under 
Penal  Code  Section  17. 

The  relief  granted  by  Penal  Code  Section  17  is  much  broader 
than  that  obtained  under  Penal  Code  Section  1203.4.   As  noted. 
Section  1203.4  merely  removes  certain  disabilities  and  restores 
certain  rights.   Penal  Code  Section  17  clearly  goes  further. 
This  section  provides  that  for  all  purposes  the  conviction  shall 
be  considered  a  misdemeanor. 

Thus,  in  Meyer  v.  Superior  Court  (1966)  247  Cal.App.3d  133, 
the  petitioner  had  pleaded  guilty  to  writing  checks  drawn  on 
insufficient  funds.   At  the  time  of  his  conviction  he  could  be 
punished  either  by  imprisonment  in  the  State  prison  or  by 
imprisonment  in  the  county  jail.   The  petitioner's  judgment  and 
sentence  for  a  period  of  three  years  were  suspended  and  he  was 
placed  on  probation.   After  completing  probation,  petitioner  was 
permitted  to  withdraw  his  plea  of  guilty  and  the  record  was 
expunged  pursuant  to  Penal  Code  Section  1203.4.   However, 
pursuant  to  this  same  section,  he  was  not  permitted  to  have  in 
his  custody  or  to  possess  or  control  any  firearm  capable  of  being 
concealed  on  his  person.   Because  the  petitioner  subsequently  had 
engaged  in  an  occupation  that  required  that  he  possess  a 
concealable  weapon,  he  applied  to  the  superior  court  to  have  the 
offense  reduced  to  a  misdemeanor.   After  the  superior  court 
denied  his  application,  the  plaintiff  petitioned  for  writ  of 
mandate  to  compel  the  superior  court  to  hear  on  the  merits  his 
application  under  Penal  Code  Section  17. 

The  court  of  appeal  noted  that  where  an  offense  can  be 
charged  as  a  felony  or  a  misdemeanor  and  the  court  suspends  the 
pronouncement  of  judgment  and/or  the  imposition  of  sentence  and 
grants  the  defendant  probation,  the  offense  is  regarded  as  a 
felony  for  all  purposes  until  judgment,  and  if  no  judgment  is 
pronounced  it  remains  a  felony. 

Next,  the  court  explicitly  addressed  the  question  of 
whether  the  petitioner  was  barred  from  making  application  under 
Section  17,  since  among  other  things  his  record  had  been  expunged 
under  Penal  Code  Section  1203.4.   The  court  held  that  the 
petitioner  was  not  so  barred  and  in  doing  so  reasoned  as  follows: 

The  expungement  of  the  record  under  section 
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1203.4  is  also  a  reward  for  good  conduct  and  has 
never  been  treated  as  obliterating  the  fact  that 
"the  defendant  has  been  convicted  of  a 
felony  .... 

Therefore,  a  conviction  which  has  been 
expunged  still  exists  for  limited  purposes, 
including  among  others,  evidentiary  use  at  a 
later  date  (People  v.  Banks,  supra  53  Cal.2d  370) 
and  the  denial  of  the  right  to  carry  a 
concealable  weapon  (Penal  Code  Section  1203.4). 
Consequently,  petitioner  should  not  be  barred 
from  pursuing  a  more  suitable  remedy, 
particularly  when  the  final  decision  as  to 
whether  he  is  worthy  rests  within  the  sound 
discretion  of  the  Superior  Court. 

In  this  case,  as  in  Meyer,  the  applicant  sought  more  than 
the  limited  relief  granted  under  Penal  Code  Section  1203.4.   The 
applicant  also  sought  and  was  granted  relief  under  California 
Penal  Code  Section  17.   Thus,  even  had  there  been  a  conviction 
within  the  meaning  of  Government  Section  1029,  the  reduction  of 
the  offense  to  a  misdemeanor  made  the  applicant  eligible  for 
appointment.   As  a  consequence,  she  is  eligible  for  hire  as  a 
deputy  sheriff.   -^ 

Respectively  submitted, 

GEORGE  AGNOST 
City  Attornej 


BURK  E.  DELVENTHAL 
Deputy  City  AttMney 

RANDY  RIDDLE 

Deputy  City  Attorney 


APPROVED : 


GEORGE  AGNOST 


C^y  Attorney  ^ 

— ^   Since  we  nave  concluc 


ided  that  the  applicant  is 
eligible  for  appointment  under  California  Government  Code  Section 
1029,  we  need  not  reach  the  issue  of  whether  the  State  may 
prescribe  qualifications  for  employment  for  employees  of  a 
Chartered  city  and  county.   But  see,  San  Francisco  City  Attorney 
Opinion  No.  83-24. 
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Right  Of  the  Board  of  Supervisors  to 
Representation  Before  the  Courts  Independent  Of 
Other  City  Offices 


JOHN  L.  TAYLOR 

Clerk,  Board  of  Supervisors 

MARK  B.  KERTZ 
Deputy  City  Attorney 
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QUESTION  PRESENTED 

Whether  the  Board  of  Supervisors,  as  a  respondent  in  the 
matter  of   San  Francisco  Interns  and  Resident  Association  v.  City 
and  County  of  San  Francisco,  et  al,  has  a  legal  and  justiciable 
interest  different  from  and  independent  to  the  several  other 
offices,  boards  and  commission  of  the  City  and  County  of  San 
Francisco,  permitting  it  to  be  assigned  confidential  counsel  from 
the  City  Attorney's  office,  and  permitting  the  Board  of 
Supervisors  to  be  represented,  separately,  in  court  by  either  the 
City  Attorney,  the  Board  of  Supervisor's  Employees  Relations 
Director  or  the  President  of  the  Board  of  Supervisors. 


CONCLUSION 


No. 


PROCEDURAL  HISTORY 

The  questions  regarding  the  rights  of  the  Board  of 
Supervisors  (Board)  presented  in  this  opinion  arise  from  the 
matter  of  the  San  Francisco  Interns  and  Resident  Association  v 
City  and  County  of  San  Francisco,  et  al.,  Superior  Court  No. 
836-022,  a  Petition  for  a  Writ  of  Mandate  and  Declaratory  and 
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Injunctive  Relief.   The  San  Francisco  Interns  and  Residents 
Association  (SFIRA)  is  an  union  organization  representing  interns 
and  residents  assigned  to  City  and  County  of  San  Francisco  (City) 
health  facilities  pursuant  to  a  contract  between  the  City  and  the 
Regents  of  the  University  of  California.   Since  1984,  SFIRA  has 
desired  to  enter  into  a  Memorandum  of  Understanding  (MOU)  with 
the  City  to  establish  terms  of  employment.   The  1984  MOU  was  not 
executed  as  the  City  Attorney  determined  that  the  interns  and 
residents  are  not  employees  of  the  City.   See  City  Attorney 
Opinion  Nos.  84-6  and  84-22. 

On  July  29,  1984,  SFIRA  filed  a  claim  with  the  Civil 
Service  Commission  (Commission)  under  San  Francisco 
Administrative  Code,  Chapter  16,  Art.  XI. A  against  the  Department 
of  Public  Health  and  the  City  Attorney  alleging  that  by  refusing 
to  execute  a  MOU  they  had  engaged  in  an  unfair  labor  practice. 
On  August  29,  1984  the  Employee  Relations  Unit  of  the  Civil 
Service  Commission  dismissed  the  claim  as  the  interns  and 
residents  were  found  not  to  be  employees  of  the  City. 

In  response  to  the  dismissal  of  the  claim  and  failure  to 
secure  a  MOU,  on  February  25,  1985,  SFIRA  filed  a  Petition  for 
Writ  of  Mandate  and  Complaint  for  Declaratory  Relief  and 
Injunctive  Relief  against  the  City,  the  Board  and  its  members  in 
their  official,  not  individual,  capacity  [Petition  at  page  2, 
lines  9-11],  the  Commission  and  the  City  Attorney.   The  Petition 
sought,  inter  alia,  a  writ  of  mandate  requiring  the  City  bargain 
with  the  interns  and  residents  as  employees  of  the  City. 

After  initial  consideration  of  the  matter,  the  Superior 
Court  required  SFIRA  and  the  City  brief  the  issue  of  whether 
SFIRA  failed  to  exhaust  all  administrative  remedies  thereby 
depriving  the  court  of  jurisdiction  to  hear  the  petition.   Under 
Rule  21  of  the  Rules  of  the  Civil  Service  Commission  the  SFIRA 
complaint  was  to  be  first  evaluated  by  the  Commission.   On 
January  6,  1986  the  Superior  Court  issued  a  peremptory  writ  of 
mandate  ordering  the  Commission  "to  initiate  an  appeal  proceeding 
with  respect  to  the  appeal  of  the  order  and  decision  of  [the 
Employees  Relations  Unit]  .  .  .  according  with  its  own  rules  and 
regulations."  Order  at  page  2,  lines  8-14.   In  issuing  the 
Order,  the  Court  expressly  stated  it  was  "making  no  determination 
at  this  time  as  to  whether  or  not  the  SFIRA  members  are  or  are 
not  employees  of  the  City  and  County  of  San  Francisco."  Order  at 
page  2,  lines  15-17. 

After  the  issuance  of  the  peremptory  writ  the  City  Attorney 
assigned  two  deputies,  not  previously  involved  in  the  SFIRA 
matter,  to  advise  the  Commission  as  to  its  function  and  powers. 
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These  two  deputies  were  ordered  by  the  City  Attorney  not  to 
discuss  with  other  deputies  matters  of  confidence  between  them 
and  the  Commission  regarding  the  SFIRA  appeal  to  that  Commission. 

On  May  5,  1986,  after  consideration  of  the  SFIRA  appeal, 
the  Commission  attempted  to  grant  the  appeal  and  issue  a  cease 
and  desist  order  to  those  refusing  to  execute  a  City-SFIRA  MOU. 
In  response  to  that  action,  on  May  29,  1986,  the  City  Attorney, 
on  behalf  of  the  City,  filed  a  motion  with  the  Superior  Court  for 
an  order  requiring  the  Commission  to  rescind  its  action  of  May  5 
and,  instead,  submit  the  matter  to  an  administrative  law  judge  as 
the  Commission's  attempt  to  finally  decide  the  appeal  was  an 
action  beyond  its  jurisdiction.   The  motion  was  made  on  the 
grounds  that  the  Commission's  own  rules  (under  which  the  Superior 
Court  order  of  January  6,  1986,  required  the  appeal  be  heard) 
required  the  matter  be  submitted  to  an  administrative  law  judge. 
SFIRA  filed  its  own  motion  seeking  to  recuse  the  City  Attorney 
from  representing  any  respondent  in  the  litigation. 

On  June  16,  1986,  the  Clerk  of  the  Board,  on  behalf  of  the 
Board,  presented  a  letter  to  the  City  Attorney  regarding  the 
assignment  of  the  two  deputies  to  advise  the  Commission.   Under 
the  June  16,  1986  letter,  the  Clerk  of  the  Board  inquired  as  to 
whether  a  similar  arrangement  could  be  made  for  the  Board  of 
Supervisors.   The  letter  states, 

"It  is  possible  the  Board  would  wish  to  be 
assigned  for  this  case,  the  same  deputy  assigned 
to  it  for  other  matters.   It  is  possible  the 
Board  would  wish  to  have  assigned  to  it  the  same 
deputy  assigned  for  this  litigation  as  the  Civil 
Service  Commission.   It  is  possible  the  Board 
would  want  some  other  member  of  your  staff 
assigned  to  provide  legal  services  to  the  Board 
in  this  case.   In  each  of  these  assignments,  the 
Board  would  wish  that  that  attorney  assigned  to 
the  Board  would  not  consult  with  other  attorneys 
in  your  office  on  the  subject  as  it  is  true  for 
this  litigation  for  the  deputy  assigned  to  the 
Civil  Service  Commission." 

The  letter  closed  by  expressing  its  premise  that:  "This 
letter  is  made  anticipating  it  is  possible  the  Board  will 
determine  that  its  desires  and  legal  interests  are  not  the  same 
as  those  of  the  City  Attorney  and  other  entities  of  the  City  and 
County  of  San  Francisco." 
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On  June  19,  1986  the  Superior  Court  heard  the  City's 
motion  to  rescind  the  Commission's  actions  of  May  5,  and  SFIRA's 
motion  to  recuse  the  City  Attorney.   On  June  26,  1986,  the 
Superior  Court  issued  its  final  order,  inter  alia,  (1)  denying 
SFIRA's  motion  to  recuse  the  City  Attorney,  (2)  requiring  the 
Commission  rescind  its  action  of  May  5,  1986  and  (3)  ordering  the 
Commission  to  refer  the  SFIRA  unfair  labor  practice  charge  to  the 
administrative  law  judge. 

On  June  22,  1986  the  Board,  having  been  informed  of  the 
order  to  be  issued  by  the  Superior  Court,  adopted  a  Motion 
seeking  to  direct  the  City  Attorney,  the  Employee  Relations 
Director  and  the  Board  of  Supervisors  to  take  actions  described 
in  the  motion.  The  command  of  the  motion  is  of  three  parts:   (1) 
directs  the  City  Attorney  to  request  a  rehearing  in  the  Superior 
Court  regarding  recusal;  (2)  directs  the  Employee  Relations 
Director  (ERD)to  request,  independent  of  the  City  Attorney,  a 
rehearing  in  Superior  Court  regarding  recusal;  and  (3)  directs 
the  President  of  the  Board  of  Supervisors  to  appear  on  behalf  of 
the  Board  of  Supervisors,  in  pro  se,  in  the  matter  of  the  recusal. 

ANALYSIS 

By  its  letter  of  June  16,  1986  it  is  apparent  that  the 
Board  misunderstands  the  nature  of  the  situation  wherein  two 
deputies  were  assigned  to  advise  the  Commission.   When  the  Court 
ordered  the  complaint  be  remanded  to  the  Commission  to  hear  the 
matter  according  to  Civil  Service  rules,  the  Civil  Service 
Commission  was  to  sit  in  a  quasi-judicial  capacity  to  evaluate 
the  sufficiency  of  the  complaint  and  either  dismiss  it  or,  if  it 
had  some  merit,  refer  it  to  an  administrative  law  judge. 

In  assigning  separate  deputies  to  the  Civil  Service 
Commission  to  provide  it  with  advice,  the  City  Attorney  was 
concerned  about  protecting  and  preserving  the  appearance  of 
fairness  that  must  obtain  in  a  quasi-judicial  proceeding.   The 
complainant  labor  union  claimed  that  it  had  been  unfairly  treated 
by  both  the  respondent  City  Attorney's  refusal  to  approve  as  to 
form  and  the  respondent  City  Board  of  Supervisors'  refusal  to 
enter  into  a  City-SFIRA  memorandum  of  understanding.   The  City 
Attorney  defends  against  these  claims  by  arguing  the  case  before 
the  Civil  Service  Commission. 

It  was  incumbent  upon  the  City  Attorney  to  anticipate  that 
the  Civil  Service  Commission  might  seek  legal  advice  regarding 
its  duties  and  authority  in  the  unfair  labor  practice 
proceeding.   Should  the  City  Attorney  have  allowed  the  same 
deputy  who  argued  the  case  on  behalf  of  the  respondents  before 
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the  Commission  also  provide  legal  advice  to  the  Commission  on  the 
same  subject,  the  entire  proceeding  might  have  been  challenged  on 
the  grounds  that  the  interns  and  residents  did  not  get  a  fair 
hearing.   While  conduct  in  such  "dual  capacities"  is  not  improper 
per  se,  the  City  Attorney  nonetheless  concluded  that  prudence 
demanded  different  deputies  attend  to  the  different 
responsibilities  imposed  on  the  office  by  the  facts  of  the 
interns  and  residents  dispute. 

The  proceedings  before  the  Superior  Court  are  completely 
different  from  the  Civil  Service  Commission  proceeding  mentioned 
above.   In  the  latter,  one  City  agency  sits  in  judgment  of  the 
actions  of  other  City  officials.   The  City  Attorney,  as  legal 
counsel  to  the  City,  may  when  necessary  in  such  situations  assign 
different  deputies  to  advise  the  several  city  agencies  of  their 
functions  and  authority.   The  Superior  Court,  however,  is  an 
independent  branch  of  government  which  will  hear  the  matter 
brought  by  SFIRA  against  the  City  and  render  its  own  judgment. 
The  City  Attorney  does  not,  of  course,  serve  as  legal  advisor  to 
the  court  in  this  regard. 

Under  the  California  State  Constitution  and  the  San 
Francisco  Charter,  the  City  and  County  of  San  Francisco  is  a 
single  corporate  entity,  a  single  body  politic.   See  Calif.  State 
Const.,  Art. XI,  Section  3;  San  Francisco  Charter  Section  1.100. 
Under  the  Charter,  there  is  but  one  elected  City  Attorney 
responsible  for  representing  the  City  in  all  proceedings  in  which 
it  is  interested.   Charter  Section  3.401.   The  City  Attorney  is  a 
public  official,  [Id.;  People  ex  rel  Chapman  v.  Rapsey  (1940)  16 
Cal.2d  636;  People  ex  rel  Clancy  v.  Superior  Court  (1985)  39 
Cal.3d  740,  746-747]  with  but  one  client:  the  City  and  County  of 
San  Francisco.   Ward  v.  Superior  Court  (1977)  70  Cal.App.3d  23. 
The  role  of  the  City  Attorney  has  been  held  to  be  analogous  to 
that  afforded  officers  of  a  corporation  by  corporate  counsel;  "he 
in  nowise  represents  the  officers  personally."   Id.  at  33,  citing 
Meehan  v.  Hopps  (1956)  144  Cal.App.2d  284. 

Although  the  Charter  also  provides  that  the  City  Attorney 
represent  any  officer  of  the  City  and  County  when  directed  to  do 
so  by  the  Board  of  Supervisors  except  where  a  cause  of  action 
exists  in  favor  of  the  City  and  County  against  said  officer, 
[Charter  section  3.401]  this  duty  to  represent  officers  is 
secondary  to  the  duty  to  represent  the  City  and  County  of  San 
Francisco.   Furthermore,  such  officers  are  only  represented  in 
their  official  capacity.   Ward,  supra.   Hence,  when  the  City 
Attorney  appears  in  a  proceeding  in  which  the  City  is  interested, 
the  City  Attorney  represents  City  officials  who  have  taken 
actions  consistent  with  City  interests.   The  City  Attorney  may 
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not  represent  City  officials  who  seek  to  take  a  position  adverse 
to  the  City's  position  as  such  representation  would  constitute 
personal  representation.   Ward,  supra;  Meehan,  supra.   It  is  the 
City  Attorney's  non-delegable  responsibility  to  the  people  to 
determine  what  interests  the  City  has  in  a  proceeding  and 
thereafter  to  represent  that  interest.   In  fact,  under  Charter 
Section  3.401  no  litigation  may  be  settled  or  dismissed  except 
"upon  [the  City  Attorney's]  written  recommendation."   No  City 
official  or  agency  may  take  actions  or  give  directions  which 
compromise  this  basic  duty  of  the  City  Attorney.   Feeney  v. 
Commonwealth  (Mass  1977)  366  N.E.2d  1262. 

The  status  of  the  City  Attorney  is  not  peculiar  to  San 
Francisco.   For  example,  in  Commonwealth  v.  Paston  (Ky.  1974)  516 
S.W.  2d  865,  867  the  Attorney  General  instituted  a  lawsuit  to 
challenge  a  state  statute.   The  Attorney  General  named  the  State 
Department  of  Transportation  and  its  commissioners.   They  raised 
as  a  defense  the  authority  of  the  Attorney  General  to  institute  a 
proceeding  to  challenge  legislative  or  executive  action  by  suing 
an  executive  officer  or  agency  of  the  State.   In  rejecting  the 
claim  that  the  Attorney  General  had  no  such  authority  the  Court 
said, 

"It  is  true  that  at  common  law  the  duty  of 
the  Attorney  General  was  to  represent  the  king, 
he  being  the  embodiment  of  the  state  .... 

But  under  the  democratic  form  now  prevailing  the 
people  are  the  king  ...  so  the  Attorney 
General's  duties  are  to  that  sovereign  rather 
than  to  the  machinery  of  government." 

The  functions  and  limitations  of  the  City  Attorney  emanate 
from  the  Charter.   Wilber  v.  Office  of  City  Clerk  (1956)  143 
Cal.App.2d  636.   The  Charter  drafters  expressly  considered 
whether  the  City  Attorney  should  be  elected  or  appointed.   In 
determining  that  the  City  Attorney  should  be  elected  the  Charter 
drafters  expressed  concern  about  the  endemic  problem  of 
conflicting  allegiances  were  the  City  Attorney  appointed  and 
controlled  by  some  City  official  or  agency.   In  this  regard,  it 
is  relevant  to  quote  the  comments  of  Francis  Keesling,  one  of  the 
Freeholders  who  drafted  the  Charter  enacted  in  1932.   In  a  book 
he  authored  entitled  "San  Francisco  Charter  of  1931"  he  states  at 
pages  40-41: 

"It  was  determined  to  retain,  as  elective, 
officials  whose  functions  directly  affect  the 
people.  .  .  . 
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The  City  Attorney  is  retained  as  elective 
because  his  duty  is  to  the  city  and  the  people. 
Made  appointive  by  either  a  Mayor  or  a  Chief 
Administrative  Officer,  he  would  be  exposed  to 
the  possibility  of  conflicting  allegiance." 
(Emphasis  added.) 

Therefore,  the  City  Attorney  is  elected  by  the  people  and 
responsible  to  them  rather  than  to  City  officials,  boards  or 
commissions  for  determining  the  interest  of  the  City  and  County 
in  any  legal  proceeding  and  representing  that  legal  interest. 
See  Rafael  v.  Boyle  (1916)  31  Cal.App  623  holding  that  the 
Charter  vests  in  one  official,  the  City  Attorney,  the  exclusive 
authority  for  legal  representation  of  the  City  and  County  of  San 
Francisco.   Accord  State  Compensation  Fund  v.  Riley  (1937)  9 
Cal.2d  126,  132. 

Were  the  Board  of  Supervisors  or  any  other  constituent 
department  or  official  able  to  demand  an  "independent"  attorney 
to  represent  it  in  an  adjudicatory  proceeding,  the  situation 
would  be  intolerable  and  the  governmental  structure  of  the  City 
and  County  as  provided  in  the  Charter  would  become  meaningless. 
There  would  be  no  City  position;  instead  there  would  be  an  array 
of  advocates  representing  the  City's  constituent  departments, 
sometimes  taking  adversarial  positions  over  a  matter  in  which 
only  the  City  is  legally  interested.   Individual  departments 
would  institute  legal  proceedings  to  control  or  coerce  other 
departments.   (See  Charter  Section  3.100  investing  in  the  Mayor 
the  power  to  "coordinate  and  enforce  cooperation  between  all 
departments  of  the  City  and  County.").   Under  the  theory  of 
separate  representative  counsel  the  Board  could  institute  legal 
proceedings  as  a  means  to  dictate  matters  within  the 
administrative  prerogatives  of  the  several  departments  and 
commissions.   That  action  would  be  in  direct  violation  of  the 
Charter  proscription  of  administrative  interference  by  the 
Board.   Charter  Section  2.401.   Similarly,  the  Charter  grant  of 
exclusive  powers  to  certain  departments  would  become  meaningless 
against  the  threat  of  independent  legal  action  by  the  Board. 
See,  for  example.  Charter  Sections  3.552  (powers  and  duties  of 
the  Recreation  and  Park  Commission);  3.581  (powers  of  the  Port 
Commission;  and  3.671  (powers  of  the  Retirement  Board).   This  is 
just  the  situation  the  Charter  drafters  intended  to  avoid. 

Although  in  the  SFIRA  matter  one  deputy  provided 
independent  legal  advice  to  the  Civil  Service  Commission  in  the 
proceeding  before  the  Commission,  no  deputy  made  (or  could  make) 


OPINION  NO.  86-10 
John  L.  Taylor  -  8  -  June  30,  1986 


an  appearance  on  behalf  of  the  Civil  Service  Commission  in  the 
Superior  Court  to  argue  against  the  position  the  City  Attorney 
has  taken  on  behalf  of  the  City.   As  there  is  but  one  City 
Attorney,  under  no  circumstances  may  deputies  appear  on  opposite 
sides  of  a  case  before  any  court  of  law  or  other  adjudicatory 
agency  in  a  proceeding  in  which  the  City  is  interested. 

In  the  Superior  Court  proceeding,  the  question  is  whether 
City  agencies  have  properly  or  improperly  refused  to  enter  into  a 
memorandum  of  understanding  because  the  interns  and  residents  are 
not  employees.   This  matter  will  be  resolved  in  the  Court 
proceeding.   If  the  interns  and  residents  are  not  City  employees, 
then  the  City  may  not  bargain  with  them  as  such.   If  they  are 
employees,  the  court  will  so  rule  and  when  a  final  determination 
has  been  rendered,  the  City  will  abide  by  that  ruling.   In  all 
stages  of  this  proceeding  the  City  is  the  interested  party  and 
the  City  Attorney  must  represent  the  interests  of  the  City  and 
County  of  San  Francisco. 

As  the  elected  civil  law  officer  of  the  City  and  County  of 
San  Francisco  vested  with  a  non-delegable  responsibility,  the 
City  Attorney  has  a  duty  to  evaluate  the  various  positions  taken 
by  City  officials,  to  determine  which  position  is  lawful,  and 
where  there  has  been  error  to  pursue  a  remedy  on  behalf  of  the 
City.   The  City  Attorney  is  acting  pursuant  to  that  duty  in  the 
Superior  Court  proceeding.   To  permit  the  Board  counsel 
instructed  to  keep  matters  confidential  from  the  City  Attorney 
would  result  in  the  elimination  of  the  paradigm  of  having  an 
elected  City  Attorney  responsible  to  the  City  and  the  people. 
Such  counsel  would,  in  effect,  be  independent  of  the  City 
Attorney,  and  would  be  subject  to  interests  of  the  Board 
otherwise  prohibited  under  the  Charter. 


June  22,  1986  BOARD  MOTION 

This  office  is  in  receipt  of  the  Board  of  Supervisor's 
June  22,  1986  motion  which  seeks  to  direct  the  City  Attorney,  the 
Employee  Relations  Director  and  the  Board  of  Supervisors  to  take 
actions  described  in  the  motion.  The  command  of  the  motion  is  of 
three  parts:   (1)  directs  the  City  Attorney  to  request  a 
rehearing  in  the  Superior  Court  regarding  recusal;  (2)  directs 
the  Employee  Relations  Division  (ERD),  independent  of  the  City 
Attorney,  to  request  a  rehearing  in  Superior  Court  regarding 
recusal;  and  (3)  directs  the  President  of  the  Board  of 
Supervisors  to  appear  on  behalf  of  the  Board  of  Supervisors,  in 
pro  per,  in  the  matter  of  the  recusal. 
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Each  of  the  three  commands  is  impermissible  under  the  law. 

The  issue  before  the  Superior  Court,  which  has  retained 
jurisdiction,  is  whether  SFIRA  represents  employees  of  the  City. 
The  issue  is  a  question  of  law,  i.e.  the  legal  relationship 
between  interns  and  residents  and  the  City.  As  part  of  the 
litigation,  SFIRA  requested  the  court  order  the  recusal  of  the 
City  Attorney  from  representing  any  respondent  in  the  action.   As 
stated  earlier  in  this  opinion,  the  court  denied  that  request. 
Under  its  motion  of  June  22,  1986,  the  Board  now  wishes  the  City 
Attorney,  or  the  Board's  Employee  Relations  Director  or  the 
President  of  the  Board,  acting  in  pro  se,  to  request  a  rehearing 
of  the  denial  of  the  SFIRA  motion  on  recusal. 

The  City  Attorney  may  not  in  the  SFIRA  Superior  Court 
action  represent  the  Board  as  a  party  separate  from  the  City  as 
the  Board  has  no  legal  and  justiciable  interest  in  the  matter 
separate  from  the  City.   Having  no  right  independent  of  that  of 
the  Civil  Service  Commission,  or  the  City  and  County  to  challenge 
the  validity  of  the  City  Attorney's  representation  or  the  Court's 
orders,  the  Board  lacks  standing  to  request  the  rehearing.   See 
Verreos  v.  City  and  County  of  San  Francisco  (1976)  63  Cal.App.3d 
86.   In  the  current  Superior  Court  action,  the  only  entity  with  a 
legal,  justiciable  interest  in  the  outcome  is  the  City  and  County 
of  San  Francisco. 

The  determination  of  whether  the  interns  and  residents  are 
employees  or  not  concerns  more  than  the  Board  of  Supervisors.   It 
is  a  matter  affecting  the  municipal  corporation  as  a  whole.   The 
determination  involves  the  Board,  certainly,  but  it  also  involves 
the  Civil  Service  Commission,  the  Retirement  Board,  the  Health 
Service  System  and  other  offices  and  departments. 

The  Board  has  no  interest  separate  from  the  City.   For 
example,  the  Board  has  no  independent  economic  interest  in  the 
SFIRA  matter.   If  the  interns  and  residents  are  employees  the 
Board  will  suffer  no  economic  loss.   If  they  are  found  to  be 
employees  the  salary  and  other  terms  of  employment  will  be 
subject  to  salary  standardization  under  Charter  Section  8.407. 
It  should  be  noted  that  under  salary  standardization  the  interns 
and  residents  will  suffer  a  decrease  in  benefits,  including,  but 
not  necessarily  limited  to,  vacation  and  health  benefits.   There 
is,  therefore,  no  economic  risk  to  the  Board  and,  in  fact,  no 
economic  incentive  for  the  interns  and  residents  to  be  employees 
of  the  City.   The  sole  economic  benefit  to  the  interns  and 
residents  being  employees  inures  to  the  union  which  would  then  be 
entitled  to  the  proceeds  of  the  City  administered  agency  shop 
payroll  deduction. 
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Besides  the  lack  of  an  independent  justiciable  economic 
basis  for  standing,  the  attempt  by  the  Board  to  appear  as  a  party 
separate  from  the  City  in  a  matter  still  subject  to  proceedings 
under  the  Rules  of  the  Civil  Service  Commission  would  constitute 
an  invasion  of  the  independence  of  the  Civil  Service  Commission 
under  the  Charter  and  the  purpose  of  the  City's  civil  service 
merit  system. 

The  Civil  Service  Commission  has  exclusive  jurisdiction 
over  matters  of  the  civil  service.  See  Charter  Sections  8.300  et. 
seq.   Under  the  Charter  the  civil  service  merit  system  is 
independent  from,  and  beyond  the  reach  of,  the  Board.   The  San 
Francisco  civil  service  system  "exists  on  the  principle  of 
application  of  the  merit  system  instead  of  the  spoils  system  .  . 
.".   Hanley  v.  Murphy  (1953)  40  Cal.2d  572,  577.   "The  purpose  of 
civil  service  is  twofold  —  to  abolish  the  so-called  spoils 
system  and  to  increase  the  efficiency  of  the  service  by  assuring 
the  employees  of  continuance  in  office  regardless  of  what  party 
may  then  be  in  power."  Allen  v.  McKinley  (1941)  18  Cal.2d  697, 
705.   See  also  Cahen  v.  Wells  (1901)  132  Cal.  447,  451;  Charter 
Section  8.310. 

Regarding  the  command  that  ERD  appear  before  the  Superior 
Court  on  behalf  of  the  Board  of  Supervisors,  recall  that  the 
function  and  limitation  of  ERD  emanates  from  Charter  Section 
2.203-2.   Under  that  Charter  section  ERD  serves  not  as  legal 
counsel  but  as  an  employee  relations  representative,  a 
negotiator.   There  is  no  requirement  ERD  even  be  a  member  of  the 
bar.   The  ERD  may  do  no  more  than  represent  the  Board  in  employee 
relation  matters  under  the  jurisdiction  of  the  Board.   As  long  as 
the  City  Attorney  is  able  to  provide  legal  service,  only  the  City 
Attorney  may  represent  the  Board.   See  City  Attorney  Opinion  84-7. 

By  its  third  command,  the  Board  of  Supervisors  attempts  to 
direct  the  President  of  the  Board  to  appear  "in  pro  per"  on 
behalf  of  the  Board  of  Supervisors.   As  stated  above,  only  the 
City  Attorney  can  appear  as  counsel  to  the  Board  of  Supervisors. 
In  addition,  please  note  that  the  doctrine  of  iji  propria  persona 
(pro  se)  allows  an  individual  to  appear  to  represent  his  or  her 
personal  interest  not  the  interests  of  another.   The  Board  of 
Supervisors  is  not  an  individual  but  rather  a  collective  body,  a 
part  of  the  San  Francisco  municipal  corporation.   There  can  be, 
therefore,  no  individual  or  personal  interest.   Furthermore, 
without  explicit  statutory  authority,  a  person  not  licensed  to 
practice  law  cannot  be  vested  with  the  right  to  appear  in  a  court 
of  record  in  behalf  of  another  person,  including  a  corporate 
entity.   Merco  Constr.  Engineers,  Inc.  v.  Municipal  Court  (1978) 
21  Cal. 3d  724;  Prudential  Ins.  Co.  v.  Small  Claims  Court  (1946) 
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76  Cal.App.2d  379.   To  practice  law  in  California  when  not 
licensed  is  a  misdemeanor.   Business  &  Professions  Code  Section 
6126.   The  President  of  the  Board  of  Supervisors  may  not, 
therefore,  represent  the  Board  of  Supervisors  in  pro  se  before 
the  Superior  Court. 


Respectfully  Submitted, 

GEORGE  AGNOST 
City  Attorney 


Mark  B.  Kertz 
Deputy  City  Attorney 
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QUESTIONS  PRESENTED  AND  CONCLUSIONS 

A.   Validity  of  Proposition  F 

May  an  initiative  ordinance  impose  restrictions 
relating  to  incompatible  activities  of  City  officers 
in  addition  to  those  specified  in  the  charter? 

Yes. 

Does  Proposition  F  infringe  upon  the  constitutional 
rights  of  either  persons  seeking  redress  of  their 
grievances  by  the  employment  of  compensated  advocates 
or  public  officers  employed  as  compensated  advocates? 

No. 

Are  the  limitations  imposed  by  Proposition  F  upon  the 
authority  of  state  legislators  to  appear  before  or 
communicate  with  San  Francisco  boards,  commissions, 
officers  or  their  staff  members  an  improper 
regulation  of  a  matter  subject  to  the  exclusive 
jurisdiction  of  the  state  legislature? 

Yes. 

May  the  City  through  an  initiative  ordinance  further 
restrict  campaign  contributions  to  candidates  for 
municipal  office?   If  so,  when  does  the  limitation 
apply  and  is  it  retroactive? 


Room  206  Cify  Hall 
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.  Yes.   Upon  the  effective  date  of  the  initiative,  the 
contribution  limit  is  reduced  to  $500.   Campaign 
contributions  received  both  before  and  after  that 
date  are  controlled  under  this  limitation.   However, 
the  ordinance  will  not  be  violated  if  contributions 
in  excess  of  the  $500  limit  were  made  and  received 
before  the  effective  date  of  the  ordinance. 

5.  Does  the  initiative  ordinance  apply  to  City  officers 
who  are  also  state-licensed  attorneys? 

Yes. 

B .   Interpretation  of  Proposition  F 

6.  Who  is  an  "officer  of  the  City  and  County  of  San 
Francisco"  within  the  meaning  of  sections  2  and  3  of 
Proposition  F,  which  prohibits  such  "officers"  from 
engaging  in  compensated  advocacy  before  any  City  and 
County  board  or  comm.ission. 

An  officer  is  defined  by  charter  section  1.103. 

7.  What  does  "compensated  advocacy"  or  a  "compensated 
advocate"  mean  as  used  in  sections  2,  3  and  4  of 
Proposition  F? 

"Compensated  advocacy"  is  the  activity  of  an 
independent  contractor  employed  for  the  specific 
purpose  of  advocating  on  behalf  of  another. 

8.  What  is  meant  by  the  provision  that  an  advocate  shall 
be  considered  to  be  compensated  regardless  of  whether 
the  compensation  is  direct  or  indirect? 

An  independent  contractor  shall  be  considered 
compensated  regardless  of  whether  the  particular 
client  pays  the  advocate  directly  or  whether  the 
advocate  is  paid  by  some  other  means. 

9.  Do  the  prohibitions  in  the  initiative  apply  to 
associates,  partners  and  employees  of  the  official? 

The  prohibitions  apply  only  to  the  City  and  County 
officer;  they  do  not  apply  to  associates,  partners  or 
employees  of  the  officer. 

10.     What  is  a  "private  interest"  within  the  meaning  of 
sections  2  and  3  of  Proposition  F? 

A  private  interest  is  any  interest  other  than  that  of 
a  federal,  state,  local,  or  other  governmental  entity. 
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11.  Is  a  contribution  "madeV  or  "accepted"  when  a  check 
■  is  received  by  the  campaign  treasurer  or  when  it  is 

cashed? 

A  contribution  in  the  form  of  a  check  is  "made" 
and/or  "accepted"  when  delivered  or  received  even 
though  cashed  after  the  date  received. 

12.  What  is  the  effective  date  of  Proposition  F? 

The  effective  date  of  the  initiative  is  July  10,  1986, 

A.   General  Discussion 


Proposition  F  contains  seven  sections; 

Section  I:   Statement  of  purposes 

Section  II :   A  prohibition  against  officers  of  the  City 
and  County  engaging  in  compensated  advocacy  on  behalf  of  private 
interests  before  city,  boards,  commissions  or  members  of  the 
staff  thereof. 

Section  III:   A  prohibition  against  City  officials 
discussing  matters  before  their  commission  or  department  with 
other  City  and  County  officers  or  state  legislators  where  the 
latter  are  acting  as  compensated  advocates  for  private  interests 

Section  IV:   A  prohibition  against  State  legislators 
appearing  as  compensated  advocates  before  city  boards, 
commissions  or  departments. 

Section  V:   Limits  on  campaign  contributions. 

Section  VI :   The  imposition  of  penalties  including,  inter 
alia,  removal  from  office  for  violation  of  the  prohibitions  of 
this  ordinance. 

Section  VII :   A  severability  clause. 

The  basic  policy  set  out  in  section  I  of  the  initiative 
contains  the  only  explicit  statement  of  its  legislative  intent. 
It  provides. 

The  people  of  the  City  and  County  of  San  Francisco  desire 
and  are  entitled  to  a  local  government  whose  officers  do 
not  engage  in,  assist  or  promote  compensated  advocacy  on 
behalf  of  private  interests  before  City  and  County 
commissions  and  boards  while  also  serving  as  City  and 
County  officers. 
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The  basic  thrust  of  this  initiative  is  that  municipal 
officers  should  not  engage  in  compensated  advocacy  on  behalf  of 
private  interests  before  City  and  County  commissions  and  boards. 
The  ordinance  rests  on  the  premise  that  compensated  advocacy  by 
City  officers  before  a  City  board  or  commission  is  incompatible 
or  inconsistent  with  their  duties  as  City  officials.   The 
ordinance  concludes  that  such  activities  detract  from  the 
credibility  of  the  institutions  of  government  because  they  foster 
at  least  the  appearance  that  City  officials  who  are  paid 
advocates  can  hold  greater  sway  over  their  peers  than  other 
advocates  who  appear  before  municipal  boards  and  commissions. 


B.   Validity  of  Proposition  F 


1 .   May  an  initiative  ordinance  impose  restrictions 
relating  to  incompatible  activities  of  City  officers  in 
addition  to  those  specified  in  the  charter? 

Charter  sections  8.100  through  8.107  et  seq .  prescribe  the 
qualifications  for  public  office,  proscribe  conflicts  of  interest 
and  enumerate  other  prohibited  practices.   Under  well  established 
principles  the  charter  is  a  document  of  limitation.   Unless  the 
charter  contains  an  express  limitation,  the  Board  of  Supervisors 
exercises  the  residual  powers  under  the  City  charter  to  regulate 
municipal  affairs.   The  people  under  the  charter  enjoy  the  same 
ordinance-making  power  as  the  Board  of  Supervisors. 

The  question  presented  is  whether  the  charter's 
prohibition  of  conflicts  of  interest  and  other  activities 
preempts  or  limits  the  authority  of  the  people  by  initiative  to 
impose  additional  regulations  or  prohibitions  on  incompatible 
activities  of  City  officers. 

Proposition  F  is  an  ordinance.   San  Francisco  charter 
section  9.108  makes  clear  that  the  people's  power  to  adopt 
initiative  ordinances  is  no  greater  than  that  of  the  Board  of 
Supervisors.   Hence,  if  the  charter  limits  the  power  of  the  Board 
of  Supervisors  to  proscribe  incompatible  activities,  the  people 
may  not  do  so  by  initiative  ordinance. 

The  charter  imposes  basic  standards  of  conduct  upon  City 
officers  and  employees.   To  the  extent  that  additional 
prohibitions  against  incompatible  activities  may  be  considered 
necessary,  the  Board  of  Supervisors  may  prescribe  them  by 
ordinance  and  the  people  by  initiative  ordinance  may  do  the  same. 

This  conclusion  squares  with  the  structure  of  our  charter. 
In  adopting  the  charter,  the  people  of  the  City  and  County  of  San 
Francisco  conferred  various  powers  on  boards  and  commissions.  The 
charter  provides  in  section  1.101  that  the: 
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"city  and  county  may  make  and  enforce  all  laws, 
ordinances,  and  regulations,  necessary,  convenient 
or  incidental  to  the  exercise  all  rights  and 
powers  who  respect  to  its  affairs,  officers  and 
employees,  .  .  .  subject  only  to  the  restrictions 
and  limitations  provided  in  this  charter  .... 
The  specification  or  enumeration  in  this  charter 
of  particular  powers  shall  not  be  exclusive.   The 
exercise  of  all  rights  and  powers  of  the  city  and 
county  when  not  prescribed  in  this  charter  shall 
be  as  provided  by  ordinance  or  resolution  of  the 
Board  of  Supervisors." 

The  charter  confers  upon  the  Board  of  Supervisors  the 
power  to  act  in  all  matters  relating  to  municipal  affairs  when 
the  power  has  not  been  conferred  on  another  official  and  the 
charter  has  not  expressly  limited  the  power  of  the  Board.   San 
Francisco  charter  section  2.101.   Further,  courts  are  loathe  to 
find  implied  limitations  upon  the  power  of  the  Board  of 
Supervisors.   DeYoung  v.  City  of  San  Diego  (1983)  147  Cal.App.3d. 
11,  17-19;  City  of  Grass  Valley  v.  Walkinshaw  (1949)  34  Cal.2d. 
595,  599. 

The  charter  operates  not  as  a  grant  of  power  but  as  an 
instrument  of  limitation  and  restriction  on  the  exercise  of  power 
over  all  municipal  affairs.   With  regard  to  municipal  affairs 
this  City  is  not  subject  to  any  general  laws  except  as  the 
charter  may  provide.   In  City  of  Grass  Valley  v.  Walkinshaw, 
supra,  at  34  Cal.2d  599,  the  court  stated: 

"All  rules  of  statutory  construction  as  applied 
to  charter  provisions  [citations  omitted]  are 
subordinate  to  this  controlling  principle.  .  .  . 
A  construction  in  favor  of  the  exercise  of  the 
power  and  against  the  existence  of  any  limitation 
or  restriction  thereon  which  is  not  expressly 
stated  in  the  charter  is  clearly  indicated.   So 
guided,  reason  dictates  that  the  full  exercise  of 
the  power  permitted  except  as  clearly  and 
explicitly  curtailed.   Thus,  in  construing  the 
city's  charter,  a  restriction  on  the  exercise  of 
municipal  power  may  not  be  implied."   Accord , 
City  of  Redwood  v.  Moore  (1965)  231  Cal.App.2d 
563. 

As  pointed  out  in  Miller  v.  City  of  Sacramento  (1977)  66 
Cal,App.3d  863,  867: 

"A  city  charter  is  like  a  state  constitution  but 
on  a  local  level;  it  is  the  limitation,  not  a 
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gtant,  of  the  power.   A  chartered  city  under 
'home  rule'  provisions  of  Article  XI,  Section  5 
of  the  California  Constitution  has  complete 
powers  over  municipal  affairs  and  unless  limited 
by  the  charter,  the  city  council  may  exercise  all 
powers  not  in  conflict  with  the  California 
Constitution.   A  construction  in  favor  of  the 
exercise  of  the  power  and  against  the  existence 
of  any  limitation  or  restriction  thereon,  which 
is  not  expressly  stated  in  the  charter  is  clearly 
indicated;  thus  in  construing  the  charter  no 
restriction  on  the  city's  power  may  be  implied." 
[Original  emphasis.]   [Citations  omitted.] 

As  articulated  in  a  series  of  cases  elucidating  the 
California  Constitution,  Dean  v.  Kuchel  (1951)  37  Cal.2d  97; 
Collins  V.  Reilly  (1944)  24  Cal.2d  912,  a  limitation  in  the 
California  Constitution  on  the  state  legislature's  power  over 
matters  of  statewide  concern  must  be  expressed  or  necessarily 
implied.   In  Mitchell  v.  Winnek  (1897)  117  Cal.  520,  525,  the 
court  stated: 

"If,  therefore,  it  be  asserted,  as  it  is  here,  in 
effect,  that  the  power  of  the  legislature  to 
enact  Section  1503  of  the  Political  Code  does  not 
exist,  the  restriction  or  limitation  of  that 
power  must  not  only  be  found  in  the  constitution, 
but  the  prohibition  of  its  exercise  must  be 
clear.   It  must  appear  either  from  express  words 
or  by  necessary  implication." 

Accord,  City  and  County  of  San  Francisco  v.  Workers  Compensation 
Appeals  Board  (1978)  22  Cal. 3d  103;  Methodist  Hospital  of 
Sacramento  v.  Saylor  (1971)  5  Ca].3d  685. 

By  analogy,  therefore,  a  charter  only  preempts  the 
legislative  power  to  regulate  a  matter  relating  to  municipal 
affairs  if  it  expressly  prohibits  such  an  ordinance  or  the 
prohibition  must  necessarily  be  implied  for  the  language  of  the 
charter . 

A  reading  of  sections  8.100  to  8.105  reveals  clearly  that 
there  is  no  express  limitation  upon  the  power  of  the  Board  of 
Supervisors  to  adopt  regulations  for  incompatible  activities  of 
City  officers.   Moreover,  these  sections  do  not  even  address  the 
general  subject  of  incompatible  activities.   From  the  mere 
enumeration  in  the  charter  of  economic  conflicts,  regulation  of 
dual  office  holding,  limitations  on  appearances  by  former  board 
members  before  their  boards  for  a  two  year  period  and 
prohibitions  against  receiving  compensation  from  sources  other 
than  the  City,  a  limitation  on  the  power  of  the  board  to  regulate 
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incompatible  activities  cannot  be  necessarily  implied. 
Therefore,  'the  people  have  the  power  to  adopt  an  initiative 
ordinance  that  seeks  to  place  limits  on  the  ability  of  City 
officials  to  engage  in  outside  business  activities  that  are 
incompatible  with  the  officers'  duties  to  the  City.—'' 

The  charter  specifies  the  type  of  misconduct  for  which 
forfeiture  of  office  is  a  sanction.   Neither  the  Board  of 
Supervisors  nor  the  people  may  adopt  an  ordinance  prescribing 
removal  from  office  as  a  punishment  for  a  crime  or  wrongdoing. 
This  may  only  be  accomplished  by  the  people  through  the  adoption 
of  a  charter  amendment.   Hence,  that  portion  of  section  6  of  the 
ordinance  prescribing  forfeiture  of  office  for  violation  of  the 
initiative  is  invalid.   However,  the  people  may  provide  that 
violation  of  the  initiative  constitutes  a  basis  of  a  charge  of 
official  misconduct  under  charter  section  8.106  which  may  then  be 
pursued  under  the  procedures  set  forth  it  charter  section  8.107. 


2 .   Does  Proposition  F  infringe  upon  the  constitution  1 
rights  of  either  persons  seeking  redress  of  their 
grievances  by  the  employment  of  compensated  advocates  or 
public  officers  employed  as  compensated  advocates? 

A  regulation  that  addresses  the  question  of  incompatibility 
of  activities  implicates  the  right  of  individuals  to  keep  and 
hold  public  office.   Further,  it  affects  those  who  would  employ 
an  advocate  of  their  choice  to  seek  redress  of  grievances  from 
the  government. 

California  courts  have  held,  in  the  past,  that  the  right  to 
seek  and  hold  public  office  either  by  election  or  appointment,  is 
a  fundamental  right  of  citizenship.   Fort  v.  Civil  Service 
Commission  (1964)  61  Cal.2d  331,  335;  Zeilenga  v.  Nelson  (1971) 
4  Cal.3d  716,  720.   Hence,  these  courts  subjected  these 
restrictions  to  careful  scrutiny.   Fort  v.  Civil  Service 
Commission,  supra . 

The  United  States  Supreme  Court  in  Bullock  v.  Carter  (1972) 
405  U.S.  134  declined  to  hold  that  the  right  to  seek  and  hold 
public  office,  standing  alone,  is  a  fundamental  right  under  the 
United  States  Constitution.   Most  decisions  of  the  California 


-''      Regulation  of  incompatible  activities  by  municipal 
officials  is  an  appropriate  subject  for  municipal  regulation. 
This  has  been  recognized  by  the  legislature  which  has  undertaken 
to  adopt  limitations  upon  incompatible  activities  of  local  agency 
officers.   See  section  1126  of  the  Government  Code. 
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courts  have  followed  Bullock.   See  Rittenband  v.  Cory  (1984)  159 
Cal.App.3d *410;  Thompson  v.  Mellon  (1973)  9  Cal.3d.  96;  Bay  Area 
Women's  Coalition  v.  City  and  County  of  San  Francisco  (1978)  78 
Cal.App.3d  961.   One  California  court,  in  the  context  of  the 
right  to  public  employment,  has  declared  the  right  to  hold  office 
to  be  an  "important  right  of  citizenship".   Boyll  v  State 
Personnel  Board  (1983)  146  Cal.App.3d  1070,  1075. 

The  existence  of  a  fundamental  right  is  an  important 
consideration.   Where  found,  the  legislation  must  meet  a  higher 
constitutional  standard  of  scrutiny  -  the  "compelling  interest" 
standard. 

To  determ.ine  whether  the  restrictions  in  Proposition  F 
preventing  officers  of  the  City  and  County  of  San  Francisco  from 
appearing  before  boards  and  commission  should  be  subjected  to  the 
most  exacting  standard  of  review,  it  is  necessary  to  study  the 
impact  of  this  restriction  on  other  fundamental  rights. 
Rittenband  v.  Cory,  supra,  (1984)  159  Cal.App.3d  410. 

Proposition  F  by  its  very  nature  restricts  the  pool  of 
people  able  to  petition  local  government  for  redress  of 
grievances.   Petitioners  are  precluded  from  hiring  City  officials 
as  their  advocates  before  local  boards  and  commissions.   This  is 
significant  because  the  right  to  petition  governments  to  redress 
grievances  is  a  fundamental  right  guaranteed  by  the  First 
Amendment  to  the  United  States  Constitution.   Fair  Political 
Practices  Com,  v.  Superior  Court  (1979)  25  Cal.3d  33,  4  6;  Srr.ith 
V.  Silvey  (1983)  149  Cal.App.3d  400,  406. 


The  right  of  political  association  is  another  fundamental 
right  protected  under  the  First  Amendment.   Buckley  v  Valeo 
(1976)  424  U.S.  1;  Woodland  Hills  Residents  Assn.,  Inc.  v  City 
Council  (1980)  26  Cal  3d.  938,  946;  Bagley  v  Washington  Township 
Hospital  District  (1966)  65  Cal. 2d  499.   Proposition  F  restricts 
the  right  of  City  officials  to  associate  with  others  to  further 
political  goals.   It  prohibits  public  officials  from  acting  on 
political  matters  as  the  paid  spokesperson  of  others'  political 
beliefs  before  local  boards  and  commissions. 

The  fact  that  the  advocacy  regulated  by  this  ordinance  is 
compensated  does  not  reduce  or  in  any  way  alter  the  standard  to 
be  used  in  determining  whether  the  ordinance  is  constitutional. 
For  instance,  the  Fair  Political  Practices  Commission  case 
involved  restrictions  on  lobbying,  which  is  in  effect, 
compensated  advocacy.   The  Court  utilized  the  compelling  interest 
standard  and  nowhere  suggested  that  a  lesser  standard  be  used 
merely  because  compensated  advocacy  was  involved. 

Whether  the  right  to  hold  public  office  is  an  "important 
right  of  citizenship",  a  "fundamental  right  of  citizenship"  or  an 
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"important  right  of  citizenship",  when  it  is  affected  in 
conjunction  with  these  other  fundamental  rights,  the  compelling 
interest  standard  must  be  applied.   Therefore,  any  restriction  on 
these  rights  must  serve  a  compelling  governmental  purpose  and 
must  be  narrowly  drafted  to  avoid  any  unnecessary  infringement 
upon  the  right  to  hold  public  office  (Fort  v.  Civil  Service 
Commission,  supra,  61  Cal.2d  331,  337-338)  or  on  the  political 
activities  of  public  employees  (Bagley  v.  Washington  Township 
Hospital  District,  supra,  65  Cal.2d  499,  501). 

The  need  to  preserve  the  credibility  and  integrity  of  the 
public  deliberative  processes  is  among  the  most  compelling  of 
public  interests.   Buckley  v.  Valeo  (1976)  424  U.S.  1;   Citizens 
Against  Rent  Control  v.  City  of  Berkeley  (1981)  454  U.S.  290, 
297.   In  Fair  Political  Practices  Commission  v.  Superior  Court, 
supra ,  the  court  held  that  the  compelling  interest  underlying  the 
California  Political  Reform  Act  (Gov.  Code  sections  81000  et 
seq.)  was  to  rid  the  political  system  of  both  apparent  and  actual 
corruption  and  improper  influence  (Fair  Political  Practices 
Commission,  supra,  25  Cal.3d  33,  48-49).   Proposition  F  similarly 
serves  a  compelling  interest  in  preventing  the  appearance  or 
actuality  of  corruption  or  undue  influence  by  restricting  the 
compensated  advocacy  activities  of  public  officials. 

The  question  remains  whether  this  legislation  is 
sufficiently  narrowly  drawn.   In  Fair  Political  Practices 
Commission  v.  Superior  Court,  supra ,  the  Court  concluded  that  the 
provisions  of  the  Political  Reform  Act  requiring  registration  of 
lobbyists  and  their  employers  and  the  reporting  of  lobbying 
receipts,  expenditures  and  activities  and  employers'  businesses 
were  valid  as  they  did  not  constitute  a  substantial  interference 
with  the  exercise  of  petition  and  speech  rights.   However,  the 
transaction-reporting  requirements  were  held  to  be  unduly 
burdensome  as  applied  to  transactions  having  no  relation  to 
lobbying  activities.   The  court  concluded  that  that  these 
requirements  were  not  "'closely  tailored'  to  any  legitimate  state 
interest  in  the  regulation  of  lobbying"  and  instead  constituted 
"an  unnecessary  curtailment  of  the  right  to  petition."   (Fair 
Political  Practices  Commission,  supra,  25  Cal.3d  33,  48-49). 

In  Buckley  v.  Valeo,  supra,  the  United  States  Supreme  Court 
determined  that  a  $1,000  contribution  limitation  focused 
precisely  on  "the  narrow  aspect  of  political  association  where 
the  actuality  and  potential  for  corruption  have  been  identified" 
(Buckley,  at  p.  639)  and  therefore  upheld  the  contribution 
limitation.   However,  the  Court  found  that  the  companion 
expenditure  ceiling  did  not  prevent  circumvention  of  contribution 
limitations  and  thus  failed  to  serve  any  substantial  governmental 
interest  in  stemming  the  reality  or  appearance  of  corruption. 
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These  cases  hold  that  we  must 'adopt  a  strict  rule  of 
construction  to  avoid  constitutional  infirmities.   (United  States 
V.  Rumely  (1953)  345  U.S.  41.)   This  is  particularly  true  when 
construing  the  language  of  an  initiative  that  might  otherwise  be 
unconstitutionally  vague.   (Amador  Valley  Joint  Union  High  Sch. 
Dist.  V.  State  Bd .  of  Equalization  (1978)  22  Cal.3d  208,  245.) 

Proposition  F  does  not  prevent  a  City  official  from 
presenting  his  or  her  own  views.   It  does  not  restrict  a  City 
official  from  acting  as  a  paid  advocate  in  other  jurisdictions. 
Nor,  as  explained  below,  does  it  prohibit  associates  or  partners 
of  the  City  official  from  acting  as  paid  advocates  before  City 
boards  or  commissions.   Finally,  it  does  not  intrude  upon 
activities  or  interests  of  City  officers  other  than  those 
directly  related  to  the  proscribed  activities  of  compensated 
advocates.   As  so  construed,  the  ordinance  is  narrowly  drawn  to 
further  the  compelling  governmental  interests  discussed  above. 
It  is  therefore  constitutional. 


3 .   Are  the  limitations  imposed  by  Proposition  F  upon  the 
authority  of  state  legislators  to  appear  before  or 
communicate  with  San  Francisco  boards,  commissions, 
officers  or  their  staff  members  an  unconstitutional 
regulation  of  a  matter  subject  to  the  exclusive 
jurisdiction  of  the  state  legislature? 

Section  3  of  Proposition  F  provides,  in  relevant  part. 

Officers  of  the  City  and  County  shall  not 
discuss  matters  pending  before  their 
commission  or  department  with  other  City 
and  County  officers  or  State  legislators 
when  those  other  officers  or  State 
legislators  are  acting  as  compensated 
advocates  for  a  private  interest. 

This  section  purports  to  prohibit  City  officials  from 
speaking  to  state  legislators  who  are  employed  as  advocates  on 
behalf  of  others.   This  section  directly  infringes  upon  the  right 
of  a  state  legislator  to  speak  to  a  City  official  on  a  matter 
that  affects  a  client. 

The  State  Constitution  empowers  the  Legislature  to  adopt 
conflict  of  interest  regulations  for  its  members.  Article  IV, 
section  5  provides  in  relevant  part, 

The  Legislature  shall  enact  laws  to 
prohibit  members  of  the  Legislature  from 
engaging  in  activities  or  having  interests 
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•.which  conflict  with  the 'proper  discharge  of 
their  duties  and  responsibilities;  provided 
that  the  people  reserve  to  themselves  the 
power  to  implement  this  requirement 
pursuant  to  Section  22  of  this  article. 

Section  22  of  Article  IV  (now  Article  II,  section  8)  merely 
makes  provision  for  the  People  of  the  State  of  California  to 
exercise  state-wide  initiative  power.   Government  Code  sections 
8920  et  seq.  set  out  the  Legislature's  code  of  ethics. 

Though  section  3  purports  to  prohibit  City  officials  from 
speaking  to  state  legislators,  it  has  the  same  effect  as  would  a 
direct  prohibition  against  state  legislators  speaking  to  City 
officials.   The  City  may  not  prohibit  by  indirection  that  which 
it  lacks  the  power  to  proscribe  directly.   See,  e.g.,  Legi  slature 
of  the  State  of  California  v.  Deukmejian  (1983)  34  Cal.3d  658, 
670. 

The  People  of  the  City  and  County  of  San  Francisco  have  no 
power  to  regulate  activities  of  state  legislators.   Power  over 
that  subject  matter  is  expressly  reserved  by  the  Constitution  to 
the  State  Legislature  and  to  the  People  of  the  State  of 
California.   Therefore,  Proposition  F  is  clearly  unconstitutional 
insofar  as  it  would  prevent  state  legislators  serving  as 
compensated  advocates  from  addressing  City  officials. 

Section  4  of  Proposition  F  provides, 

"No  member  of  the  California  State  Legislature 
shall  appear  before  any  City  and  County  board, 
department  or  commission  as  a  compensated 
advocate  representing  a  private  interest." 

For  the  reasons  set  forth  above,  this  section  lies  beyond 
the  legislative  competence  of  the  People  of  the  City  and  County 
of  San  Francisco.   The  issue  of  whether  a  person's  status  as  a 
state  legislator  renders  him  or  her  unqualified  to  appear  before 
a  local  board  or  commission  as  a  compensated  advocate  is  part  of 
the  general  subject  matter  of  Article  IV,  section  5  of  the 
California  Constitution  regarding  conflicts  of  interest  and 
prohibited  practices  of  state  legislators.   Only  the  state 
legislature  or  the  People  of  the  State  of  California  may  regulate 
such  activities.   The  people  of  the  City  and  County  of  San 
Francisco  do  not  have  this  power. 


4 .  May  the  City  through  an  initiative  ordinance  further 
restrict  campaign  contributions  to  candidates  for  municipal 
office?   If  so,  when  does  the  limitation  apply  and  is  it 
retroactive? 
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The  provisions  of  Proposition -F  regulating  campaign 
contributions  are  clearly  valid  and  have  been  tested  in  many 
cases  in  the  past.    See,  Buckley  v.  Valeo,  supra .   The  only 
question  regarding  this  contribution  limit  is  its  impact  upon 
contributions  that  have  been  collected  in  connection  with 
campaigns  that  are  already  pending. 

This  measure  is  a  penal  measure.   A  violation  of  this 
ordinance  is  a  misdemeanor.   See  Cal.  Const,  art.  XI,  §  7.   Its 
application  to  activities  that  were  lawful  at  the  time  they 
occurred  but  were  allegedly  rendered  unlawful  by  a  subsequently 
adopted  enactment  would  constitute  an  impermissible  ex  post  facto 
application  of  the  law.   U.S.  Const,  art.  I,  §  9;  Cal.  Const. 
art.  I,  §  9.   Accordingly,  the  provisions  of  Proposition  F  do  not 
apply  to  any  contributions  made  or  accepted  prior  to  the 
effective  date  of  this  ordinance. 

The  next  question  is  what  limits  are  applicable  to  an 
official  who  has  already  lawfully  collected  amounts  in  excess  of 
the  $500  limit  prior  to  the  effective  date  of  proposition  F. 
Though  they  have  not  engaged  in  any  unlawful  activity,  they  will 
have  already  obtained  contributions  in  excess  of  the  limits 
imposed  by  this  measure  and  therefore  may  not  collect  any  more 
contributions  for  that  election. 

Finally,  if  a  contribution  made  before  the  effective  date 
of  Proposition  F  was  less  than  $500,  additional  contributions 
made  after  that  date  could  be  accepted  only  if  they  did  not 
exceed  the  $500  limit  imposed  by  the  initiative  ordinance. 

5 .   Does  the  initiative  ordinance  apply  to  City  officers 
who  are  also  state- 1 icensed  attorneys? 

There  is  a  question  regarding  whether  the  application  of 
this  ordinance  to  the  compensated  advocacy  by  an  attorney-City 
officer  before  a  City  board  or  commission  is  preempted  by  the 
State  Bar  Act  (Cal.  Bus.  &  Prof.  Code  §  §  6000-6172.)   It  is 
clear  that  to  the  extent  a  municipality  seeks  to  regulate  the 
practice  of  law  by  attorneys,  it  is  preempted  by  state  law. 
Baron  v.  City  of  Los  Angeles  (1970)  2  Cal. 3d  535,  543. 

Baron  dealt  with  a  Los  Angeles  ordinance  that  required  all 
lobbyists  wishing  to  appear  before  the  city  council  or  certain 
other  city  commissions  to  register  with  the  city.   The  issue 
addressed  by  the  court  was  whether  the  ordinance  could  be  applied 
to  lobbyists  who  were  attorneys.   The  court  concluded  that  to  the 
extent  that  the  ordinance  sought  to  regulate  attorneys  "acting  on 
behalf  of  others  in  the  performance  of  a  duty  or  service,  which 
duty  or  service  lawfully  can  be  performed  for  such  other  only  by 
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an  attorney  licensed  to  practice  law  in  the  State  of  California", 
the  ordinance  was  preempted  by  the  State  Bar  Act.   Baron,  supra , 
2  Cal.3d  at  544. 

However,  the  purpose  of  the  initiative  ordinance  is  not  to 
regulate  the  activity  of  all  lobbyists  who  appear  before  City  and 
County  commissions.   Rather,  the  ordinance  seeks  to  ensure  that 
City  and  County  officers  devote  their  undivided  allegiance  to  the 
City  and  County.   The  ordinance  must  be  construed  as  a  regulation 
on  the  terms,  conditions,  and  qualifications  of  those  who  hold 
office  in  the  City  and  County  of  San  Francisco.   Therefore,  it 
does  not  regulate  attorneys  qua  attorneys,  and  the  holding  in 
Baron  is  not  controlling.-^ 


C.   Interpretation  of  Proposition  F 

The  initiative  contains  no  definitions.   Further,  it  is 
without  legal  precedent  from  other  jurisdictions  that  would 
assist  in  defining  the  terms.   Therefore,  we  must  rely  upon  the 
well  recognized  meaning  of  the  words.   Where  words  used  in  a 
statute  have  a  commonly  understood  meaning,  it  must  be  presumed 
the  drafters  intended  that  they  have  that  meaning,  unless  the 
drafters  provide  otherwise  in  the  legislation.   McCann  v.  Selden 
(1984)  153  Cal.App.3d  814,  820. 

Further,  we  may  resort  to  extrinsic  aids,  including  the 
analysis  of  the  measure  by  the  ballot  simplification  committee. 
See  Sanders  v.  P.  G.  &  E.  (1975)  53  Cal.App.3d  661.   In  addition, 
though  not  conclusive,  arguments  submitted  to  the  voters  by 
proponents  of  the  measure  may  be  considered.   Diamond 
International  Corporation  v.  Boas  (1979)  92  Cal.App.3d  1015; 
California  Institute  of  Technology  v.  Johnson  (1942)  55 
Cal.App.2d  856.   The  same  rules  of  construction  utilized  when 
interpreting  enactments  of  a  legislative  body  are  applicable  to 
laws  adopted  by  the  voters.   People  v.  Bradford  (1984)  160 
Cal.App.3d  532,  543. 


-^   The  holding  in  City  Attorney  Opinion  No.  82-32  is  not 
to  the  contrary.   In  the  context  of  discussing  the  propriety  of 
regulating  the  practice  of  law  by  state  legislators,  this  office 
determined  that  the  City  could  not  enact  an  ordinance  prohibiting 
such  officials  from  practicing  law  before  local  boards  and 
commissions.   Proposition  F,  on  the  other  hand,  establishes 
qualifications  for  and  conditions  of  employment  of  City  officers. 
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6 .   Who  is  an  "officer  of  the  'City  and  County  of  San 
Francisco"  within  the  meaning  of  Sections  2  and  3  of 
Proposition  F>  which  prohibits  officers  from  engaging  in 
compensated  advocacy  before  any  City  and  County  board  or 
commission. 


The  thrust  of  the  measure  is  to  prohibit  public  officials 
from  engaging  in  compensated  advocacy.   We  must  first  determine 
who  is  a  officer  of  the  City  and  County  within  the  meaning  of 
sections  2,  3  and  4.   charter  section  1.103  provides  that 

The  officers  of  the  city  and  county  shall  be  the 
officers  elected  by  vote  of  the  people,  members  of 
the  board  of  education,  members  of  boards  and 
commissions  appointed  by  the  mayor,  members  of  the 
juvenile  probation  and  adult  probation  boards  or 
committees,  members  of  the  board  of  law  library 
trustees,  the  superintendent  of  schools,  the  clerk 
of  the  municipal  court,  the  secretary  and  jury 
commissioner  of  the  superior  court,  the  executive 
appointed  by  each  board  or  commission  as  the  chief 
executive  officer  under  such  board  or  commission, 
the  controller,  the  chief  administrative  officer, 
the  head  of  each  department  under  the  chief 
administrative  officer  and  the  coroner,  public 
administrator,  county  clerk,  tax  and  license 
collector,  recorder,  registrar  of  voters, 
horticultural  commissioner,  sealer  of  weights  and 
measures,  and  such  other  officers  as  may  hereafter 
be  provided  by  law  or  so  designated  by  ordinance. 

The  "boards  and  commissions"  to  which  this  section  refers 
are  boards  or  commissions  created  pursuant  to  charter  section 
2.101  and  other  boards  or  commissions  the  members  of  which  are 
appointed  by  the  Mayor.   Hence,  officers  of  boards  or  commissions 
the  members  of  which  are  not  appointed  by  the  Mayor  are  not 
officers  for  the  purposes  of  this  section  unless  they  are 
specifically  designated  as  such  by  the  charter  or  ordinance. 


7 .   What  is  "compensated  advocacy"  or  a  "compensated 
advocate"  within  the  meaning  of  Sections  2,  3  and  4    of 
Proposition  F? 

Various  communications  addressed  to  this  office  have  raised 
questions  regarding  employees  of  labor  unions,  business 
organizations,  professional  associations  and  other  entities 
appearing  on  behalf  of  their  principals  in  support  of  or  in 
opposition  to  matters  that  come  before  City  boards,  commissions. 


1 
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officials  o.r  agencies.   These  matters  might  include  a  conditional 
use  application  submitted  by  a  bank  in  which  the  presentation  is 
made  by  a  vice-president  who  also  is  a  member  of  the  City  Arts 
Commission.   They  might  also  apply  to  an  appearance  by  a  labor 
union  representative  before  the  Civil  Service  Commission  to  argue 
a  matter  where  that  representative  also  happens  to  serve  on  the 
Human  Rights  Commission. 

Supervisor  Kopp  in  his  argument  in  favor  of  Proposition  F 
stated  in  relevant  part. 

Some  have  also  alleged  that  Proposition  F  will 
prevent  duly  elected  union  leaders  from  serving  as 
City  commissioners.   No  it  won't.   Proposition  F 
prohibits  'compensated  advocacy"  -  that  means 
lobbyists  hired  by  an  organization,  not  members  of 
the  organization  itself.   Proposition  F  does  not 
apply  to  salaried  employees  of  labor  unions, 
corporations  or  nonprofit  agencies.   (Emphasis 
added.) 

Though  not  dispositive  of  the  meaning  of  the  initiative, 
Supervisor  Kopp ' s  arguments  can  be  of  assistance  in  interpreting 
the  vague  language.   The  legislation  is  intended  to  prevent  City 
officers  from  profiting  from  their  status  through  employment  as 
paid  advocates  before  City  agencies.   This  potential  for  abuse  is 
greatest  when  a  person  works  as  an  independent  contractor 
representing  clients  for  whatever  fee  the  market  will  bear. 

There  is  a  significant  difference  between  the  activities 
of  independent  contractors  and  those  of  employees.   The  former 
are  hired  for  the  sole  and  exclusive  purpose  of  advocacy.   His  or 
her  compensation  in  the  marketplace  depends  directly  upon  the 
success  achieved  in  advocating  their  clients'  interests  before 
City  agencies.   The  employee,  even  when  acting  in  the  capacity  of 
a  legislative  liaison,  has  broader  responsibilities.   His  or  her 
merit  and  success  are  not  measured  in  such  direct  terms. 

In  view  of  Supervisor  Kopp's  arguments  and  the  controlling 
rule  of  strict  construction,  we  conclude  that  the  people  did  not 
intend  to  apply  the  initiative  to  employees.   Accordingly,  we 
construe  the  language  in  sections  2,  3,  and  4  of  the  initiative 
as  not  applying  to  the  employee  of  a  labor  union,  business  or 
other  entity  on  whose  behalf  the  employee  appears  before  a  City 
board,  official,  agency  or  commission. 
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8 .   j^hat  is  meant  by  the  ordi'nance's  provision  that  an 
advocate  shall  be  considered  to  be  compensated  regardless 
of  whether  the  compensation  is  direct  or  indirect? 

The  ordinance  provides  that  City  officers  are  prohibited 
from  engaging  in  compensated  advocacy  before  City  boards  and 
commissions  whether  the  compensation  is  received  "directly"  or 
"indirectly".   We  interpret  this  to  mean  that  the  prohibition 
applies  regardless  of  whether  the  official  is  paid  for  his 
advocacy  directly  or  from  some  other  source  or  by  other  means. 
Therefore,  whether  a  City  officer  is  compensated  for  serving  as 
an  advocate  before  City  boards  and  commissions,  the  provisions  of 
Proposition  F  apply. 


9 .   Are  the  prohibitions  in  the  initiative  personal  or  do 
they  apply  to  associates,  partners  and  employees  of  the 
official? 


The  next  question  is  whether  the  ordinance  prohibits  an 
individual  from  holding  office  where  that  individual's  partner, 
employee,  co-worker  or  associate  engages  in  compensated  advocacy 
before  City  boards  and  commissions.   In  other  words,  where  a  City 
official  serves  on  a  particular  commission  and  that  City  official 
also  is  a  partner  in  a  law  firm,  architectural  firm,  engineering 
firm,  etc.  and  the  official's  firm  is  hired  to  represent  a  client 
before  a  City  board  or  commission,  does  the  prohibition  of 
Proposition  F  apply,  thereby  rendering  the  official  in  violation 
of  the  provisions  of  Proposition  F  even  though  the  official  is 
not  personally  appearing  before  the  board  of  commission. 

In  view  of  the  rule  enjoining  strict  construction,  we 
conclude  that  the  ordinance  applies  only  to  direct,  personal 
appearance  by  individual  officials.   Where  agents,  co-workers, 
supervisors,  associates  or  partners  of  those  officials  appear 
before  the  board  or  commission,  the  official  shall  not  be  deemed 
to  have  acted  within  the  meaning  of  the  ordinance. 

This  conclusion  is  also  compelled  by  the  clear  language  of 
section  2  of  the  ordinance.   The  section  specifically  provides 
"that  no  officer  of  the  City  and  County  of  San  Francisco  may 
.  .  .  engage  in  compensated  advocacy  .  .  .  ."   (Emphasis  added.) 
This  provision  is  to  be  contrasted  with  that  part  of  the 
ordinance  dealing  with  the  manner  in  which  compensation  is 
provided  to  advocates,  which  expressly  states  that  the  ordinance 
applies  regardless  of  whether  the  compensation  is  received 
directly  or  indirectly.   Clearly,  the  ordinance  was  only  intended 
to  apply  when  the  official  personally  undertakes  the  compensated 
advocacy. 
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10.  -  What  is  a  "private  interest"  within  the  meaning  of 
Sections  2  and  3  of  Proposition  F? 


The  next  question  raised  by  this  ordinance  is  what 
constitutes  a  "private  interest"  for  the  purposes  of  this 
measure.   A  private  interest  is  the  opposite  of  a  public 
interest.   We  interpret  public  interest  to  mean  the  interest  of 
the  United  States  of  America  or  any  agency  thereof,  any  state  of 
the  United  States,  or  any  political  subdivision  or  agency  of  the 
state.   It  must  be  assumed  that  when  a  governmental  agency  comes 
before  a  City  board  or  commission  it  is  doing  so  to  further  the 
public  interest.   Hence,  the  ordinance  does  not  prevent  a  City 
and  County  officer  from  engaging  in  compensated  advocacy  on 
behalf  of  a  governmental  entity.   A  private  interest  is  any 
interest  other  than  that  of  the  United  States  of  America  and  its 
constituent  agencies,  states  of  the  United  States  and  their 
agencies  and  subdivisions. 


11 .   Is  a  contribution  "made"  or  "accepted"  when  a  check 
is  received  by  the  treasurer  or  when  it  is  cashed? 


Section  5  of  the  initiative  provides  in  pertinent  part 


that 


In  the  financing  of  city  and  county  campaigns:  (a) 
No  person  other  than  a  candidate  shall  make,  and 
no  campaign  treasurer  shall  solicit  or  accept,  any 
contribution  which  will  cause  the  total  amount 
contributed  by  such  person  with  respect  to  a 
single  election  in  support  of  or  opposition  to 
such  candidate,  including  contributions  to 
political  committees  supporting  or  opposing  such 
candidate,  to  exceed  $500.00. 

There  has  arisen  the  question  of  whether  the  $500 
contribution  limitation  applies  to  contributions  received  before 
the  effective  date  of  the  ordinance  but  not  cashed  or  deposited 
until  afterwards.   Websters  3rd  New  International  Dictionary 
includes  among  its  definitions  of  the  word  "accept"  the 
following:  "to  receive  with  consent".   Hence,  a  contribution  is 
accepted  within  the  meaning  of  the  ordinance  when  it  is  delivered 
to  the  candidate  and  the  candidate,  with  knowledge  of  its 
delivery,  takes  no  action  manifesting  an  intent  to  return  or 
refuse  the  contribution. 

This  interpretation  is  consistent  with  regulations 
promulgated  by  the  Fair  Political  Practices  Commission  concerning 
the  acceptance  of  a  gift  for  the  purposes  of  the  Fair  Political 
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Practices  Act  (Gov.  Code  sections  81000  et .  seq.)   These 
regulations  provide  that: 

A  gift  is  deemed  accepted  when  if  it  is  tendered 

and  comes  under  the  control  of  the  recipient 

official  and  he  or  she  neither  returns  it,  donates 

it  or  reimburses  the  donor  for  it  ...  . 


12, 


What  is  the  effective  date  of  Proposition  F? 


Proposition  F  becomes  effective  ten  days  after  the  Board  of 
Supervisors  declares  the  results  of  the  election.   See  Election 
Code  section  3716.   Since  the  Board  declared  the  results  of  the 
June  3  election  on  June  30,  1986,  the  initiative  becomes 
effective  July  10,  1986. 

Accordingly,  you  are  so  advised. 

Respectfully  submitted, 

GEORGE  AGNOST 


RANDY    RIDETLE 

Deputy  City  Attorney 


APPROVED; 


GEORGE  AGNOST,  City  Attorney 
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City  and  County  of  San  Francisco: 


George  Agnost, 
City  Attorney 


Office  of  City  Attorney 


July   28,     1986 


SUBJECT: 
REQUESTED  BY: 

PREPARED  BY: 


*^   OPINION  NO.  86-13 


1931  CHARTER 

JOHN  L.  TAYLOR 
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QUESTION  PRESENTED 

Whether  the  Board  of  Supervisors,  under  its  motion  of  June 
30,  1986,  may  engage  outside  counsel  for  the  purpose  of  securing 
a  judicial  decision  on  the  general  issues  of  City  Attorney 
recusal,  engagement  of  outside  counsel,  scope  of  City  Attorney 
Charter  powers,  and  other  unnamed  issues. 


CONCLUSIONS 

As  the  motion  does  not  state  facts  constituting  an  actual 
controversy  sufficient  to  establish  standing  before  a  court  under 
Code  of  Civil  Procedure  §  1060,  but  rather  states  abstract 
questions  of  law,  the  Board  of  Supervisors  would  not  satisfy  the 
prerequisites  for  declaratory  relief  and  hence  need  not  hire 
outside  counsel. 

Under  the  Charter  the  City  Attorney  has  the  duty  to  make  an 
independent  determination  regarding  the  legal  sufficiency  of 
proposed  actions  of  the  type  enumerated  in  the  Charter. 


DISCUSSION 

This  office  is  in  receipt  of  a  motion  adopted  by  the  Board 
of  Supervisors  (Board)  on  June  30,  1986,  "requesting  the  City 
Attorney  grant  outside  counsel"  for  purposes  stated  therein. 
Specifically,  the  motion  requests  outside  counsel  "for  the 
purpose  of  acquiring  a  judicial  determination  of  the  respective 
rights  and  responsibilities  of  the  parties  in  regard  to  the 
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issues  of  [1]  mandatory  recusal;  [2]  when  the  Board  may  acquire 
outside  counsel  as  a  matter  of  right;  [3]  what  the  extent  of 
privileges  granted  to  the  City  Attorney  under  the  charter 
references  to  his  approval  as  to  form  (Section  3.401)  actually 
are  and;  [4]  such  related  matters  as  said  outside  counsel  may 
deem  appropriate  to  resolve  underlying  issues."   This  letter 
addresses  the  first  three  of  the  four  requests  in  the  order 
presented.  The  fourth  is  subsumed  in  the  discussion  of  the  other 
three.   Although  the  motion  is  not  in  the  form  of  a  request  for 
an  opinion,  it  is  an  established  practice  of  this  office  to 
respond  to  Board  actions  concerning  the  City  Attorney  by  opinion 
letter,  when  determined  appropriate  by  the  City  Attorney.   See 
e.g.  Op.  City  Attorney  (Creswell)  January  8,  1897. 

RECUSAL 

Regarding  the  first  issue,  a  judicial  determination  is 
sought  regarding  "mandatory  recusal".   The  question  is  expressed 
only  in  general  terms.   No  specific  circumstance  is  presented. 
As  such  the  request  seeks  no  more  than  an  advisory  opinion  on  an 
abstract  question  of  law.     The  rendering  of  advisory  opinions 
on  abstract  questions  falls  within  neither  the  function  nor 
jurisdiction  of  the  courts.   Younger  v.  Superior  Court  (1978)  21 
Cal.  3d  102;  People  ex  rel  Lynch  v.  Superior  Court  (1970)  1 
Cal.3d  910;  California  School  Emp.  Assn.  v.  Sequoia  etc.  School 
Dist.  (1969)  272  Cal.App.2d  98,  104. 

For  the  limited  purposes  of  this  letter,  it  may  be  assumed 
that  the  issue  of  recusal  is  founded  on  the  Board's  motion  of 
June  22,  1986  directing  the  City  Attorney  to  request  a  rehearing 
in  the  Superior  Court  regarding  recusal  in  the  matter  of  San 
Francisco  Interns  and  Residents  Association  v.  City  and  County  of 
San  Francisco,  et  al.,  Superior  Court  No.  836-022  (SFIRA).   That 
issue  was  addressed  and  the  'direction'  respectfully  declined  in 
City  Attorney  Op.  No.  86-10.   The  motion  of  June  30,  1986 
requests  the  City  Attorney  grant  permission  for  outside  counsel 
"for  the  purpose  of  acquiring  a  judicial  determination"  of  the 
matter  of  recusal.   To  secure  a  judicial  determination  a  party 
must  first  have  standing  and  be  able  to  state  a  proper  action 
before  the  court.   The  City  Attorney  has  previously  determined 
that  in  the  SFIRA  matter  the  Board  has  no  legal  or  justiciable 
interest  different  from  and  independent  of  the  several  other 
offices,  boards  and  commissions  of  the  City.   City  Attorney 
Opinion  No.  86-10.   A  motion  by  SFIRA  to  recuse  the  City  Attorney 
was  in  fact  denied  by  the  Superior  Court  by  its  final  order  of 
June  26,  1986.   Lacking  an  independent  justiciable  interest,  the 
Board  would  be  unable  to  present  the  matter  before  the  Court. 
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Inasmuch  as  the  motion  cites  no  actual  controversy,  the 
Board  lacks  standing  in  SFIRA  to  raise  the  issue  of  recusal,  and 
the  Superior  Court  has  already  denied  the  identical  motion  by 
SFIRA,  the  engagement  of  outside  counsel  would  be  a  legally 
futile  act  and,  therefore,  an  unnecessary  expenditure  of  City 
assets.   For  the  reasons  stated  herein  and  in  City  Attorney 
Opinion  No.  86-10,  the  request  for  outside  counsel  for  purposes 
of  petitioning  the  Superior  Court  on  the  general  question  of 
recusal  is  respectfully  denied. 

OUTSIDE  COUNSEL 

The  second  request  asks  for  outside  counsel  to  secure  a 
judicial  determination  of  "when  the  Board  may  acquire  outside 
counsel  as  a  matter  of  right."   As  with  the  above-discussed 
request,  no  specific  controversy  has  been  presented.   The  general 
issue  of  outside  counsel  as  a  "matter  of  right"  has  been 
previously  detailed  by  the  City  Attorney  in  City  Attorney  Op.  No. 
84-07.   That  opinion  describes  the  circumstances  when  the  City 
Attorney  must  allow  outside  counsel.   The  principals  of  law  have, 
thereby,  already  been  made  available  to  the  Board.   As  no 
specific  facts  are  presented  describing  an  actual  controversy, 
the  City  Attorney  has  determined  that  no  action  exists  rendering 
him  unable  or  unwilling  to  serve.   As  no  actual  controversy  has 
been  described,  and  the  information  requested  under  the  subject 
motion  has  previously  been  presented  the  Board,  and  any  petition 
to  the  Courts  on  the  issue  would  request  no  more  than  an  advisory 
opinion  on  an  abstract  question,  the  engagement  of  outside 
counsel  is  not  required.   The  request  regarding  issue  two  is 
therefore  respectfully  denied. 

DUTIES  OF  CITY  ATTORNEY 

The  third  request  concerns  the  "extent  of  privileges  granted 
to  the  City  Attorney  under  Charter  .  .  .  Section  3.401  .  .  .  ." 
Charter  Section  3.401  provides,  in  part,  that  "[t]he  City 
Attorney  shall  prepare,  or  approve  as  to  form,  all  ordinances 
before  they  are  enacted  by  the  supervisors."   For  the  reasons 
stated  below,  this  requirement  is  no  "privilege"  granted  under 
the  Charter,  but  "an  additional  duty"  imposed  on  the  City 
Attorney.   See,  Proceedings  of  the  Board  of  Freeholders,  December 
15,  1930. 

The  sentence  at  issue  here  is  not  common  to  municipal 
charters  and  the  precise  language  and  its  underlying 
circumstances  may,  in  fact,  be  unique.   The  subject  sentence  does 
not  appear  until  the  1931  Charter.   The  meaning  and  purpose  of 
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the  sentence  can  only  be  understood  in  the  context  of  that 
charter . 

Under  the  1898  Charter  (the  one  immediately  previous  to  the 
1931  Charter)  the  City  Attorney  was  required  to 

"prosecute  and  defend  for  the  City  and  County  all 
actions  .  .  .  for  or  against  the  City  and  County; 
and  whenever  any  cause  of  action  .  .  .  exists  in 
favor  of  the  City  ...  he  shall  commence  the 
same  when  within  his  knowledge,  and  if  not  within 
his  knowledge,  when  directed  to  do  so  by 
resolution  of  the  Supervisors.   He  shall  give 
legal  advice,  in  writing,  to  all  officers,  boards 
and  commissions  named  in  this  Charter,  when 
requested  so  to  do  by  them,  or  either  of  them,  in 
writing,  ....   He  shall  not  settle  or  dismiss 
any  litigation  for  or  against  the  City  and  County 
under  his  control  unless  upon  his  written 
recommendation  he  is  ordered  to  do  so  by  the 
Mayor  and  Supervisors." 

San  Francisco  Charter  (1898)  Article  V,  Chapter  II,  Section  2. 

Under  the  1898  Charter  the  duties  of  the  City  Attorney  did 
not  include  the  preparation  of  ordinances.   Opinions  of  City 
Attorney  Franklin  K.  Lane  (1899-1902)  p.  174.   In  matters  of 
litigation  the  duties  of  the  City  Attorney  were  limited  to 
prosecuting  or  defending  a  corporate  right.   No  board  or  officer 
was  able  to  call  upon  the  services  of  the  City  Attorney  except  in 
support  or  protection  of  some  corporate  right.   Opinions  of 
Franklin  K.  Lane  (1899-1902)  pp.  386,  387.   No  litigation  could 
be  settled  or  dismissed  except  first  upon  "his  written 
recommendation."   These  remained  the  City  Attorney's  powers  and 
duties  (of  importance  here)  until  the  adoption  of  the  1931 
Charter.   See  1898  Charter  with  amendments  effected  through 
January  17,  1929. 

The  Charter  of  1931  began  a  new  and  distinct  period  in  San 
Francisco,  and  the  drafters  of  that  Charter  intended  as  much. 
Although  drafted  in  120  days,  the  1931  Charter  was  the  product  of 
16  years  of  research  and  debate  by  business,  labor  and  other 
interested  organizations  and,  finally,  by  the  elected  Board  of 
Freeholders.   During  that  16  year  period  many  amendments  to  the 
existing  1898  Charter  were  considered  -  -  most  amendments 
designed  to  address  some  problem  brought  to  public  attention  by 
the  Committee  of  Vigilance  and  the  Graft  Prosecutions  of 
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1905-1910.   The  Freeholders  desiring  institutional  reform  reached 
a  consensus  that  a  new  charter,  not  a  series  of  amendments,  was 
requi  red . 

The  1931  charter  establishes  a  governmental  structure 
designed  to  prevent  the  corruptive  practices  considered  endemic 
to  San  Francisco  City  government.   Prior  to  the  1931  Charter  the 
Board  of  Supervisors  enjoyed  both  legislative  and  administrative 
powers.   The  Board,  for  example,  granted  permits  and  franchises 
for  the  then  most  lucrative  enterprises:   power,  transportation 
and  telephone  service.   With  such  powers,  and  often  under  the 
influence  or  control  of  persons  such  as  Boss  Chris  Buckley  and 
later  Abe  Ruef,  the  Board  involved  itself  in  party  politics  and 
graft.   Persons  desiring  permits,  franchises  and  contracts  paid 
monies  necessary  to  secure  Board  votes.   Hichborn,  F.   The  System 
(1915);  see,  also,  sworn  statement  of  Supervisor  E.  I.  Walsh  to 
Assistant  District  Attorney  Heney,  March  8,  1907. 

The  problem  of  greatest  concern  to  the  Freeholders  in  1930 
was  the  prevention  of  institutionalized  graft  of  the  Ruef-Schmitz 
type  which  dominated  the  actions  of  City  government  during  the 
first  decade  of  the  this  century.   The  decade  ending  1910  was  for 
California  an  era  of  extraordinary  enterprise  and  development.   A 
third  transcontinental  railroad,  the  Western  Pacific,  was 
completed;  land-holdings  as  large  as  40,000  acres  were  subdivided 
into  small  tracts  and  sold  to  settlers;  irrigation  projects 
increased  agricultural  production  three  and  even  ten  fold; 
petroleum  fields  were  opened  and  developed;  falling  waters  were 
used  to  generate  electric  power,  bringing  cheap  light,  power  and 
heat  to  farm  as  well  as  factory.   The  Spanish  war  had  brought 
thousands  of  troops  to  the  coast,  practically  all  of  whom  passed 
through  San  Francisco. 

Up  to  the  time  of  the  1906  fire  San  Francisco,  more  than 
other  cities  of  the  State,  profited  by  this  development.   San 
Francisco  bank  clearances,  for  example  increased  from  the  year 
ending  December  31,  1900,  to  the  year  ending  December  31,  1905, 
by  80  percent.   San  Francisco's  estimated  increase  in  population 
during  those  five  years,  based  on  the  registration  for  the  1905 
municipal  election,  indicated  an  increase  of  practically  50 
percent . 

The  rapid  increase  in  population,  the  sustained  prosperity 
of  the  community,  and  its  development  potential  made  San 
Francisco  one  of  the  most  promising  areas  in  the  country  for 
investment.   The  "public  service"  corporations  (what  would  now  be 
termed  transportation  and  utility  companies)  were  quick  to  seize 
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upon  the  San  Francisco  opportunity.   Those  corporations  already 
established  sought  to  strengthen  their  position  while  new 
corporations  sought  a  foothold.   So  anxious  were  the  new  utility 
companies  to  gain  some  foothold  in  San  Francisco,  and  the 
existing  companies  to  strengthen  their  own  position,  each  would 
offer  monies  for  votes.   This  practice  became  standard,  indeed 
institutionalized,  during  the  Ruef-Schmitz  period. 

As  political  agent  of  the  Union-Labor  Party,  Abe  Ruef 
controlled  Mayor  Schmitz  and  the  Board.   For  example,  each  Sunday 
night  before  the  regular  Monday  Board  meeting,  Ruef  arranged  for 
a  regular  weekly  caucus,   Hichborn,  supra .   The  public  was  not 
admitted  to  these  caucuses.   In  attendance  were  Ruef,  Mayor 
Schmitz,  George  B.  Keane,  Clerk  of  the  Board  of  Supervisors,  who 
also  acted  as  secretary  of  the  caucus,  and  the  eighteen 
Supervisors.   At  these  meetings  Ruef  was  the  dominating  figure. 
According  to  Supervisor  Wilson  (when  testifying  at  the  graft 
trials),  Ruef  took  the  position  of  "chief  counsel  and  adviser  for 
the  Board  in  matters  that  were  to  come  before  the  Board." 

Keane,  as  secretary  of  the  caucus,  took  full  notes  of  the 
proceedings  and  sent  written  notices  of  the  meetings  to  each  of 
those  who  were  to  be  admitted.   Notices  of  the  caucus  meetings 
were  sent  to  Ruef  as  though  he  was  a  member  of  the  Board.   At 
Ruef's  trial  for  offering  a  bribe  to  Supervisor  Furey,  the 
following  letter  of  notification  was  introduces  as  evidence: 

San  Francisco,  June  21st,  1906 

Gib,  A.  Ruef,  San  Francisco-Dear  Sir:   I 
respectfully  beg  leave  to  notify  you  that  the  Board  of 
Supervisors  will  meet  in  caucus  on  Sunday  evening,  June 
24th,  at  8  o'clock  p.m.,  at  Hamilton  Hall,  Steiner  street, 
near  Geary.   Your  attendance  is  respectfully  requested. 

Yours  truly,  GEORGE  B.  KEANE,  Clerk. 

Most  times  offers  of  money  for  votes  were  made  to  Ruef,  who 
then  distributed  the  supervisors'  shares  according  to  procedures 
set  at  the  weekly  Sunday  evening  meetings.   (Ruef  was  also 
separately  paid  by  the  same  private  parties  for  "legal 
services".)   According  to  the  testimony  of  Supervisor  James 
Gallagher,  soon  after  Gallagher's  election  in  1905,  Ruef  told  him 
there  would  be  a  number  of  matters  coming  before  the  Board  of 
Supervisors  in  which  the  corporations  and  other  large  concerns 
would  be  interested  and  that  there  would  be  a  number  of  "large 
deals"  coming  before  the  Board  in  which  Ruef  wanted  him 
(Gallagher)  to  represent  him  on  the  Board.   Gallagher  accepted 
the  agency  and  distributed  the  monies.   During  the  graft 


OPINION  86-13 
John  L.  Taylor  -  7  -  July  28,  1986 


investigation  and  prosecutions  of  1905-1910,  each  standing  member 
of  the  Board  (two  of  the  18  had  previously  resigned  for  other 
positions),  the  Mayor  and  various  private  individuals  were 
indicted.   Hichborn,  supra .   Each  Board  member  indicted  admitted 
his  guilt  and  received  immunity  in  exchange  for  testimony  against 
others . 

During  the  course  of  the  graft  prosecutions  evidence  was 
produced  which  demonstrated,  inter  alia,  that  franchises  were 
granted  under  ordinances  lacking  customary  compensation 
provisions  (see,  e.g..  Home  Telephone  Company  franchise,  March 
10,  1907)  or  no  compensation  provision  at  all.   See  e.g..  United 
Railroads  Franchise,  May  21,  1906.   Such  ordinances  would  be 
drafted,  considered  and  adopted  without  independent  review.   For 
example,  when  the  Parkside  Company  desired  a  railway  franchise 
Ruef  drafted  the  proposed  new  franchise  ordinance  and  the 
necessary  supplementary  agreements.   Bean,  W. ,  Boss  Ruef's  San 
Francisco  (1952).   In  one  instance  involving  another  franchise, 
when  Ruef  expressed  significant  doubts  over  the  legality  of  the 
bid  procedures,  counsel  to  the  franchise  (having  paid  the  "fee") 
expressed  the  common  theme:   just  pass  the  ordinance  and  we  will 
take  our  chances  with  the  courts.   Id.   The  fact  the  ordinance 
would  surely  bring  the  City  before  the  courts  was  considered  of 
no  import  or  consequence.   Ordinances  were  often  prepared  without 
legally  necessary  elements.   See  City  Attorney  Op.  (Long)  January 
30,  1907.   (regulations  of  stables).   Although  some  ordinances 
were  corrected  by  later  action  of  the  City  Attorney,  the 
institutional  structure  of  no  independent  review  prior  to  passage 
was  at  best  inefficient  and,  at  worst,  detrimental  to  the  City's 
operations  and  treasury. 

The  bribery  transactions  to  which  the  supervisors  confessed 
were  of  two  classes: 

The  first  included  the  briberies  carried  on  through  Ruef, 
who  dealt  directly  with  those  who  furnished  the  bribe  money.   In 
this  group  of  transactions  were  included  the  bribery  of  the 
supervisors  to  grant  the  United  Railroads  its  trolley  permit;  to 
the  Home  Telephone  Company,  its  franchise;  to  the  Pacific  Gas  and 
Electric  Company,  an  85-cent  gas  rate;  to  the  prize  fight 
combine,  monopoly  over  all  boxing  contests  in  San  Francisco.   In 
this  class,  too,  is  properly  included  the  Parkside  Transit 
Company,  which  had,  by  the  time  it  was  exposed,  paid  Ruef  $15,000 
to  secure  a  street  railroad  franchise,  with  a  promise  of  $15,000 
more  when  the  franchise  had  actually  been  granted.   Although  the 
supervisors  received  nothing  in  this  transaction,  they  had  been 
told  by  Ruef's  agent,  Gallagher,  there  would  be  $750  each  for 
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them  in  the  Parkside  matter.   Later  each  supervisor  was  informed 
the  sum  would  be  $1000  each. 

The  second  class  of  bribes  included  those  which  were  paid 
directly  to  the  Supervisors.   They  included  the  bribes  paid  by  an 
agent  of  the  Pacific  States  Telephone  and  Telegraph  Company  to  a 
majority  of  the  Supervisors  to  prevent  their  awarding  the  Home 
Telephone  Company  its  franchise. 

During  the  graft  investigations  and  trials,  Gallagher 
detailed  how  he  had  received  the  money,  when  and  where,  and  then 
went  into  the  particulars  of  its  distribution  among  his 
colleagues.   He  testified  he  had  received  from  Ruef  in  all, 
$179,350.   Of  this,  he  retained  $27,275  for  himself  and 
distributed  the  remaining  $142,075  among  the  other  supervisors. 
This  fund  had  come  from  four  sources:   The  so-called  prize-fight 
trust  had  furnished  $9,000;  the  Pacific  Gas  and  Electric  Company, 
$13,350;  the  Home  Telephone  Company,  $72,000,  and  the  United 
Railroads,  $85,000.   Hichborn,  supra . 

Corruption  was  not  limited  to  the  Board,  however.   Mayor 
Schmitz  attended  each  of  the  Sunday  meetings  (Hichborn,  supra) , 
and  was  convicted.   (See  the  French-restaurant  cases.)   Later 
his  conviction  was  overturned  and  today  some  claim  he  never  took 
anything  for  himself.   See  McGloin,  J.,  San  Francisco  (1978). 
The  Police  Commission  and  the  Board  of  Public  Works  also  enforced 
ordinances  or  granted  permits  on  a  "selective"  basis.   Bean, 
supra . 

During  the  16  year  period  out  of  which  the  1931  Charter  was 
developed,  the  evils  of  the  Ruef-Schmitz  period  were  not 
forgotten.   Throughout  the  1920s,  political  campaigns  rarely 
concerned  the  opinions  of  candidates.   Rather,  campaign  rhetoric 
consisted  of  exclamations  suggesting  that  the  City  was  in  danger 
of  returning  to  the  days  of  Ruef  and  Schmitz.   During  elections 
newspapers  frequently  ran  stories  recounting  the  graft 
prosecution  findings.   In  1927,  Sheriff  Tom  Finn  was  the  object 
of  an  amateurish  attempt  at  entrapment.   A  few  years  before, 
former  Mayor  Patrick  McCarthy  was  revealed  to  have  received 
$10,000  from  Pacific  Gas  and  Electric  in  return  for  his 
opposition  to  a  state  proposition  that  the  utility  deemed 
harmful.   Accusations  that  public  officials  owed  favors  to 
various  influential  private  persons  were  common  political  fare. 
This  recurring  focus  on  the  potential  for  corruption  suggested  to 
many  that  additional  safeguards  were  needed  to  prevent  future 
imprecations.   Issel,  W.,  San  Francisco,  1865-1932  (1986). 


OPINION  86-13 
John  L.  Taylor  -  9  -  July  28,  1986 


The  1931  Charter  was  designed  to  prevent  corrupt  practices 
by  limiting  the  scope  of  the  Board's  powers  to  purely  legislative 
matters,  [minutes  of  Meeting  of  Board  of  Freeholders,  October  22, 
1930;  Keesling,  The  Charter  of  1931  (1933)],  prohibiting  the 
members  of  the  Board  from  engagement  in  or  interference  with  the 
administrative  affairs  of  the  City,  [Keesling  at  43;  Charter 
Section  2.401]  and  imposing  duties  and  responsibilities  once  the 
province  of  the  Board,  upon  other  elected  or  appointed  officials. 

It  is  important  to  note  that  the  1931  Charter  went  beyond 
placing  limits  on  the  Board.   The  Charter  carefully  delineated 
the  several  City  offices  and  their  duties  and  powers.   The 
delineation  was  crafted  because,  in  the  words  of  Keesling,  "our 
effort  has  been  to  fix  responsibility."   Ltr.  to  Hunnell,  April 
25,  1932.   "The  definite  placing  of  functions  also  fixes 
responsibility."   Keesling,  Address  on  The  New  Charter  {Charter 
inauguration  day,  January  8,  1932).   When  powers  were  taken  from 
the  Board,  the  respective  powers  and  the  concomitant 
responsibilities  were  imposed  upon  designated  City  officers.  The 
1931  Charter  established,  literally,  a  new  structure  of 
government  for  San  Francisco. 

The  1931  Charter  reformers  were  concerned  how  a  new  City 
structure  would  both  promote  a  modern  municipal  fiscal  system  and 
prevent  what  they  considered  capricious  expenditures.   The 
reformers  expressed  their  interests  and  ideals  in  a 
"legal-rational"  philosophy  of  municipal  government  that 
demonstrated  an  unease  with  the  "traditional"  paradigm  of 
nineteenth-century  urban  politics.   The  traditional  approach 
emphasized  personal  relationships  and  deemphasized  both 
institutional  structure  and  specialized  training.   The 
legal-rational  approach,  by  contrast,  laid  stress  on  the 
importance  of  both  structure  and  method.   The  politics  of 
"businesslike"  municipal  government  favored  methods  avowedly 
scientific,  based  on  careful  research  designed  to  discover  the 
"best"  (usually  meaning  most  efficient)  means  to  accomplish  a 
task.   Issel,  supra .   The  reformers  looked  not  to  individuals, 
because  the  greed  of  the  Ruef  supervisors  might  or  might  not 
occur  again,  but  to  the  structure  of  the  municipal  corporation. 
"The  faults  of  our  city  government  should  not  and  cannot  be  laid 
at  the  door  of  any  individual  official  or  office  holder.   The 
basic  reason  of  the  inefficiency  and  lack  of  coordination  in  our 
City  government  lies  in  the  antiquated  Charter  .  .  .".   Address 
by  C.  Harold  Caulfield,  Member,  Board  of  Freeholders  (March  9, 
1931)  . 
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To  prevent  corruption  and  streamline  City  government,  many 
of  the  Boards  powers  were  removed  and  most  of  City  government  was 
reorganized.   For  example,  many  of  the  Board's  administrative 
concerns  were  placed  under  the  control  of  the  Chief 
Administrative  Officer.   The  areas  of  greatest  monetary  value, 
transportation  and  utilities,  were  placed  under  a  Public 
Utilities  Commission.   These  were  functions  of  government 
considered  most  of  a  business-type.   Other  functions  considered 
governmental  in  nature  were  placed  under  the  Mayor  and  governed 
by  Commissions.   Keesling,  supra .   The  Controller's  office  was 
established  in  its  present  form  with  independent  powers  because 
the  City  had  been  running  significant  deficits.   The  City 
Attorney  was  provided  independent  responsibilities  as  a  check 
against  the  recurrence  of  the  behavior  characteristic  of  those 
earlier  Boards.   It  is  important  to  note  that  the  change  in 
duties  and  responsibilities  of  the  City  Attorney  under  the  1931 
Charter  was  but  a  very  small  part  of  a  greater  reorganization  of 
City  government  and  redistribution  of  governmental  powers. 

Regarding  the  position  and  "fixed  responsibility"  of  the 
City  Attorney,  much  consideration  was  made  whether  the  office 
should  be  elected  or  appointed.   The  Freeholders  determined  the 
office  had  to  be  elective  because  (1)  the  "duty  [of  the  City 
Attorney]  is  to  the  city  and  the  people"  [Keesling  at  43],  (2) 
the  office  was  not  a  simple  administrative  or  ministerial  office 
[Keesling  Ltr.  to  Brandenstein,  December  3,  1930]  and  (3)  an 
appointed  City  Attorney  would  be  "exposed  to  the  possibility  of 
conflicting  allegiances"  between  the  City  (i.e.  the  people)  and 
the  person  or  body  having  the  power  to  appoint  the  City 
Attorney.   Keesling  at  41.   So  serious  was  the  issue  of 
accountability  to  the  people,  Keesling,  in  a  moment  of  obvious 
frustration  during  one  meeting,  wrote  a  margin  note  to  himself 
exclaiming  "who  represents  taxpayers?   Echo  -  who? 1 "   Notes  of 
34th  Meeting,  November  19,  1930.   To  avoid  such  conflicts  and  be 
directly  answerable  to  the  people,  the  City  Attorney  was  retained 
as  an  elected  and  independent  office. 

Under  the  1931  Charter  the  independent  City  Attorney  is 
mandated  to  "prepare  or  approve  as  to  form  [all  ordinances]  as  an 
additional  duty."   Proceedings  of  the  Board  of  Freeholders, 
December  15,  1930.   This  "additional  duty"  required  an 
independent  determination  of  legality  by  the  City  Attorney  as  a 
check  against  the  types  of  ordinances  adopted  during  the  Ruef 
period.   If  the  Board  desired  to  take  a  certain  action,  that  was 
a  matter  of  legislative  policy;  whether  and  how  the  action  was  to 
be  taken  often  required  an  independent  legal  analysis.   See,  e.g. 
City  Attorney  Op.  (Long),  September  27,  1913  (regarding  how 
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monies  may  be  paid  to  survivors  of  City  workers  who  died  while  in 
the  course  of  their  employment).   Without  that  power  there  would 
be  no  purpose  or  benefit  in  retaining  the  City  Attorney  as  an 
independent  elected  official  under  a  charter  designed  by 
"institutional  reorganization"  to  limit  the  powers  of  the  Board 
and  "fix  responsibilities"  on  other  City  officers. 

The  legislative  intent  of  the  Freeholders  gathered  from  the 
entire  charter  (not  its  isolated  parts  [Mazza  v.  Austin  (1938)  25 
Cal.App.  2d  85])  and  the  notes  of  their  proceedings  demonstrates 
the  desire  for  an  effective  institutional  check  against  the 
Board.   The  language  must  be  read  to  require  such  a  duty  as 
drafters  of  legislation  do  not  "indulge  in  idle  acts."   Stafford 
v.  Realty  Board  Service  Corporation  (1952)  39  Cal.2d  797,  805. 
Against  that  background,  this  office  opined  in  Opinion  No.  84-07 
that  the  City  Attorney  is  the  Charter-mandated  attorney  for  the 
Board  of  Supervisors  and  other  boards  and  commissions  and 
officers  for  the  City  and  County  of  San  Francisco.   The  City 
Attorney  holds  and  exercises  his  powers  as  a  chief  law  officer  of 
the  City  and  County  of  San  Francisco  in  trust  for  the  benefit  of 
all  the  people  of  the  City  and  County  of  San  Francisco.   These 
sovereign  powers  are  non-delegable.   These  principles  guide  an 
analysis  of  the  function  and  power  of  the  City  Attorney  in 
connection  with  all  his  responsibilities.   However,  they 
underline  and  emphasize  one  fundamental  and  essential  point. 
Whether  as  a  litigator,  counselor,  or  legal  drafter,  the  City 
Attorney  is  not  an  amanuensis  or  a  servant  for  the  City  officials 
or  agencies.   If  the  Charter-imposed  duty  to  "approve  as  to  form" 
means  no  more  than  checking  the  grammar  and  format  of  an 
ordinance,  the  duty  would  be  inconsistent  with  "efficiency"  as 
understood  by  the  Charter  drafters.   Efficiency,  in  that  case, 
would  be  better  achieved  by  the  Clerk  of  the  Board.   Rather,  the 
City  Attorney  is  charged,  under  the  Charter,  with  responsibility 
he  owes  to  the  people  to  exercise  his  own  independent  legal 
judgment  in  defending  the  City  in  litigation,  rendering  opinions 
and  drafting  contracts.   For  the  exercise  of  these  sovereign 
powers,  he  is  directly  answerable  to  the  people. 

The  duty  of  the  City  Attorney  to  make  an  independent 
determination  of  legality  during  the  ordinance  approval  process 
was  designed  by  the  Freeholders  and  accepted  by  the  populace  as  a 
check  on  the  Board  of  Supervisors.   The  power  was  not  always 
viewed  kindly,  however,  when  persons  interested  in  specific 
legislation  felt  thwarted  by  that  power.   See,  e.g.  Budde,  "The 
Public  V.  Technicalities,"  Marina  Progress,  March  4,  1943. 
Others  usually  merely  admitted  to  the  power.   News  Bull.  S.  F. 
Bureau  of  Governmental  Research,  May  7,  1940.   Being  designed  by 
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Supervisors  to  ac 
government . 

It  is  to  be  carefully  noted  that  nothing  in  this  opinion  is 
intended  to  suggest  any  impropriety  of  any  elected  or  appointed 
member  of  City  government.   This  letter  merely  states  that  the 
Charter  of  1931  designed  an  institutional  system  of  fecks  and 
balances  to  prevent  abuses  of  the  past.   On  January  9,  1932  the 
San  Francisco  Chronicle  characterized  the  loss  of  power  by  the 
Board  in  the  following  fanciful  debate: 

Supervisor:  "I  don't  think  we  ought  to  give  "P.fl^  ^hese 
powers   It  is  not  right.   We  should  show  some  spirit  and  keep 
these  powers  they  are  trying  to  take  away  from  us. 

City  Attorney  John  O'Toole  (after  endless  hours):   "It  does 
not  matter  what  the  supervisor  thinks.   These  powers  were  taken 
away  from  him  on  March^e,  1931,  the  day  the  new  Charter  was 
adopted.   They  are  GONE." 

Respectfully  submitted, 

PHILIP  S.  WARD 

Chief  Deputy  City  Attorney 


MARK  B.  KERTZ 
Deputy  City  Attorney 


APPROVED : 


ii 


'^v  ^, 
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SUBJECT : 


Adoption  of  Ordinances  Setting  Police 
and  Fire  Salaries  Using  Data  Received 
Too  Late  to  Conduct  Two  Readings. 


REQUESTED  BY: 


PREPARED  BY: 


JOHN  L.  MOLINARI 

President,  Board  of  Supervisors 

CAROL  RUTH  SILVER 

Member,    Board   of    Supervisoi^joCUf^'iliKJ^S  CZPT. 


MARK  B,  KERTZ 
Deputy  City  Attorney 
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QUESTION  PRESENTED 

May  the  Board  of  Supervisors  exercise  its  emergency  powers 
to  adopt  ordinances  setting  rates  of  compensation  for  police  and 
fire  departments  upon  a  single  reading  when  compensation  survey 
data  is  not  available  to  the  Board  of  Supervisors  in  time  to 
conduct  two  readings  before  the  mandatory  August  25  date  for 
Board  of  Supervisors'  action. 


Yes 


ANSWER 


ANALYSIS 


You  have  asked  whether  the  Board  of  Supervisors  (Board)  may 
adopt  ordinances  setting  rates  of  compensation  for  police 
officers  and  firefighters  upon  a  single  reading  on  August  25  when 
compensation  survey  data  is  not  available  in  time  to  conduct  two 
readings  on  the  ordinances.   This  office  has  been  informed  that 
compensation  survey  data  made  available  to  the  Board  by  the  Civil 
Service  Commission  (Commission)  contains  data  from  the  cities  of 
Los  Angeles  and  Long  Beach  representing  compensation  rates  from  a 
prior  year.   The  reason  for  the  inclusion  of  such  data,  we  have 
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been  informed,  is  that  the  cities  of  Los  Angeles  and  Long  Beach 
were  still  negotiating  compensation  rates  when  the  Commission 
certified  its  survey  on  August  1,  1986  and  in  fact  still  have  not 
adopted  a  fixed  and  enforceable  compensation  schedule.   You  now 
inquire  whether  the  Board  may  adopt  the  1986-87  police  and  fire 
compensation  ordinances  should  Los  Angeles  or  Long  Beach  finally 
determine  their  rates  of  compensation  on  or  before  August  25, 
1986. 

Compensation  for  members  of  the  Police  and  Fire  Departments 
is  determined  pursuant  to  Charter  Section  8.405.   That  section 
provides,  in  pertinent  part: 

(a)   Not  later  than  the  1st  day  of  August  of  each 
year,  the  civil  service  commission  shall  survey 
and  certify  to  the  board  of  supervisors  rates  of 
compensation  paid  police  officers  or  patrol 
officers  employed  in  the  respective  police 
departments  in  all  cities  of  350,000  population 
or  over  in  the  State  of  California  .  .  . 


(e)   Not  later  than  the  25th  day  of  August  the 
board  of  supervisors  shall  have  the  power  and  it 
shall  be  its  duty  ...  to  amend  the  annual 
appropriation  ordinance  and  the  annual  salary 
ordinance  as  necessary  to  include  the  provisions 
of  paying  the  rates  of  compensation  fixed  by  the 
board  of  supervisors  as  in  this  section  provided 
for  uniformed  members  of  the  police  and  fire 
departments  for  the  then  current  fiscal  year." 

Parallel  provisions  for  setting  compensation  are  made  for 
all  police  officers  assigned  to  two-wheel  motorcycle  duty 
[Section  8.405(b)]  and  members  of  the  Fire  Department  [Section 
8.405(c)]  . 

By  its  terms,  Section  8.405  establishes  two  dates  (August  1, 
and  August  25)  by  which  action  to  determine  rates  of  compensation 
must  be  taken.   Such  dates  are  precise  and  clearly  fixed.   See 
Killian  v.  City  and  County  of  San  Francisco  (1978)  77  Cal.App.3d 
1,  10,  n.  10.   The  duties  of  the  Commission  to  certify  its  survey 
data,  and  the  Board's  duty  to  adopt  the  necessary  salary  and 
appropriation  ordinances  within  the  time  limits  expressed  in 
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Section  8.405(a)  and  (e) ,  are  mandatory.   Butler  v.  City  and 
County  of  San  Francisco  (1951)  104  Cal.App.2d  156. 

The  purpose  of  Section  8.405  is  to  provide  a  method  of 
determining  rates  of  compensation  which  ensure  that  police  and 
fire  department  employees  receive  compensation  commensurate  with 
that  received  by  persons  engaged  in  similar  work  in  the  surveyed 
jurisdictions.   San  Francisco  Police  Officers  Assn  v.  City  and 
County  of  San  Francisco  (1982)  133  Cal.App.3d  498;  cf.  Killian  v. 
City  and  County  of  San  Francisco  (1978)  77  Cal.App.3d  1,  9 
[interpreting  similar  wage  setting  procedures  under  Section 
8.403].   The  August  1  and  August  25  dates  promulgated  in  Section 
8.405  are  intended  to  provide  an  orderly  process  so  that  budget 
allocations  may  be  made  and  necessary  ordinances  enacted.   Butler 
v.  City  and  County  of  San  Francisco,  supra .   The  dates  are  not 
imposed  for  the  purpose  of  determining  a  methodology  for  setting 
rates  of  compensation.   The  interval  between  the  August  1  date 
for  Commission  certification  and  the  August  25  date  for  Board 
adoption  of  the  necessary  ordinances  establishes  a  reasonable 
period  to  obtain,  investigate,  review  and  verify  rates  of 
compensation  in  gualified  jurisdictions  and  allow  the  Board 
sufficient  time  to  introduce,  consider  and  pass  amendatory 
ordinances  establishing  police  and  fire  rates  of  pay.   See 
parallel  provisions  in  Killian  v.  City  and  County  of  San 
Francisco,  supra  at  9-10;  Butler  v.  City  and  County  of  San 
Francisco,  supra . 

The  intent  and  purpose  of  Section  8.405  is  found  upon 
reading  of  the  whole  section,  not  from  isolated  parts  or  words. 
Marrigo  v.  Hunt  (1977)  71  Cal.App.3d  972.   Since  the  purpose  is 
to  ensure  that  City  police  officers  and  firefighters  receive 
compensation  commensurate  with  other  jurisdictions,  it  is 
incumbent  upon  the  City  to  include  complete  and  timely  data  in 
its  compensation  setting  calculations.   Where  such  data  are  not 
available  to  the  Commission  prior  to  the  August  1  date  for 
certification  to  the  Board,  but  are  available  prior  to  the  August 
25  date  for  adoption  of  the  necessary  salary  and  appropriation 
ordinances,  the  Board  must  have  the  power  (at  its  discretion)  to 
use  such  data  lest  the  purpose  of  Section  8.405  be  frustrated. 
This  conclusion  is  consistent  with  the  general  rule  that  wage 
setting  ordinances  are  liberally  construed  in  favor  of  the 
employee.   San  Francisco  Police  Officers  Assn  v.  City  and  County 
of  San  Francisco ,  supra ;  Alameda  County  Employees  Assoc,  v. 
County  of  Alameda  (1973)  30  Cal.App.3d  531;  Walker  v.  County  of 
Los  Anqeles  (1961)55  Cal.2d  626,  634-635  citing  Goodrich  v.  City 
of  Fresno  (1946)  74  Cal.App.2d  31,  36. 
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The  issue  concerns  the  power  of  the  Board  to  adopt  on  a 
single  reading  ordinances  required  under  Section  8.405  which 
include  data  available  too  late  to  conduct  two  readings  in  light 
of  the  Charter  requirement  in  Section  2.300  that  ordinances  be 
passed  only  "after  two  readings  and  votes  at  separate  meetings  of 
the  board,  which  meetings  shall  be  at  least  five  days  apart  .  .  ." 
Note  that  Section  2.300  also  provides,  in  the  continuation  of 
that  above-quoted  phrase:   "...  provided,  however,  that  as  to 
an  emergency  measure  as  defined  in  Section  2.301,  .  .  .  the 
readings  and  votes  at  separate  meetings  may  be  waived  by  a 
three-fourths  vote  of  all  members  of  the  board." 

Section  2.301  defines  an  emergency  ordinance  to  include, 
inter  alia,  an  " .  .  .  action  required  to  comply  with  time 
limitations  as  established  by  law  .  .  .".   Charter  Section  8.405 
sets  precise  and  fixed  time  limitations  for  action  by  the 
Commission  and  the  Board.  The  Charter  is  the  organic  law  of  the 
City.   Tevis  v.  City  and  County  of  San  Francisco  (1953)  257  P. 2d 
100.   No  provision  authorizes  the  changing  of  the  dates 
promulgated  in  Section  8.405.—'' 

Where  the  Board  is  to  set  rates  of  compensation  based  on  a 
calculation  of  defined  data  and  that  information  is  available  on 
or  before  the  mandatory  date  of  Board  action  (August  25),  and  the 
purpose  of  8.405  is  to  ensure  commensurate  levels  of 
compensation,  it  is  our  opinion  that  the  Board  may  exercise  the 
emergency  powers  expressly  provided  in  Charter  Section  2.301  and 
pass  the  subject  ordinances  upon  a  single  reading. 

Any  ordinance  adopted  pursuant  to  Charter  Section  2.301  must 
declare  facts  "...  specifically  stated  and  defined  in  such 
ordinance."   Charter  Section  2.301;  see  also  Northgate 
Partnership  v.  City  of  Sacramento  (1984)  155  Cal.App.3d  65.   Any 
such  declaration  must  demonstrate  that  the  facts  constituting  the 
emergency  are  real,  unavoidable,  and  that  the  application  of 


-^  Where  dates  promulgated  in  the  Charter  are  subject  to 
change  by  the  Board  the  Charter  expressly  provides.   See,  for 
example,  changing  of  dates  during  the  budget  process  pursuant  to 
Charter  Section  6.205. 
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Section  8.405  without  the  emergency  would  produce  a  compensation 
schedule  not  intended  under  Section  8.405.   Los  Angeles  Dredging 
Co.  V.  Long  Beach  (1930)  210  Cal.  348.   Where  the  emergency  is 
real,  and  not  "fostered  and  nursed"  by  the  Board  merely  to 
achieve  a  desired  result  [San  Christina  v.  San  Francisco  (1914) 
167  Cal.  762],  the  emergency  provision  of  Charter  Section  2.301 
may  be  used  and  the  subject  ordinances  adopted  upon  a  single 
reading . 

You  are  so  advised. 


Respectfully  submitted, 


■^-^T^ 


MARK  B.  KERTZ 
Deputy  City  Attorney 


APPROVED; 


PHIMP  S.  WARD 
Acting  tity  Attorney 
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OUISE   H.    RENNE 
City   Attorney 
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^  OPINION  NO.  86-15 


SUBJECT: 
REQUESTED  BY: 

PREPARED    BY: 


OCT    71986 

JOB    TRAINING    PARTNERSHIP    ACT  FRAfMCitiCO 

pilRLIC    LIBPARV 

DIANNE  FEINSTEIN 
Mayor 

ROBERT  A.  KENEALEY 

Assistant  Chief  Deputy  City  Attorney 

ERIC  J.  UHL 
Law  Clerk 


QUESTION  PRESENTED 

Do  the  plan  approval  requirements  of  the  federal  Job 
Training  Partnership  Act  preempt  any  related  requirements  of  the 
City's  Charter  and  of  whatever  resolutions  have  been  adopted 
under  its  authority? 

ANSWER 

While  no  provision  of  the  City's  Charter  relates  directly 
to  the  question.  Administrative  Code  section  10.170  does  provide 
a  related  approval  requirement.   With  respect  to  this  section  and 
any  resolution  adopted  under  its  authority,  the  answer  is  that 
they  have  been  preempted  by  the  Job  Training  Partnership  Act  for 
the  purposes  of  the  approval  requirements  under  the  Act. 

DISCUSSION 

You  have  asked  whether  the  approval  requirements  of  the 
Job  Training  Partnership  Act  preempt  related  provisions  of  local 
law.   You  have  also  asked  for  the  overall  effect  of  both  local 
and  federal  law  if  the  federal  law  does  preempt  local  law.   In 
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addition,  you  have  asked  for  the  relevant  consequences  in  the 
case  that  the  local  provisions  are  not  preempted.   Because  it  is 
our  opinion  that  the  local  provisions  are  preempted,  the  latter 
questions  need  not  be  addressed.   The  overall  effect  of  the  Job 
Training  Partnership  Act  and  local  provisions  are  addressed 
throughout  the  course  of  this  opinion. 

A.   Background 

1 .   The  Job  Training  Partnership  Act 

The  Job  Training  Partnership  Act  was  established  by 
Congress  to  provide  a  program  of  job  training  and  preparation  for 
youths,  unskilled  adults,  and  economically  disadvantaged 
persons.   (29  U.S.C.  §  1501.)   The  Act  replaces  the  Comprehensive 
Employment  and  Training  Act  in  order  to  achieve  greater  private 
sector  participation  in  job  training.   To  help  realize  this 
objective,  many  basic  supervisory  functions,  previously  performed 
by  the  federal  government  under  the  Comprehensive  Employment  and 
Training  Act,  have  been  delegated  to  the  states  under  the 
authority  of  the  Governor.   The  role  of  the  state  is  to  be 
recognized  in  all  local  job  training  programs.   (Romero-Barcelo 
V.  Donovan  (1983)  722  F.2d  882.) 

Each  state  receiving  funds  under  the  Act  is  divided  into 
"service  delivery  areas."   The  Governor,  who  approves  service 
delivery  area  designations,  must  approve  a  request  for  such 
designation  from  (1)  any  unit  of  general  local  government  with 
more  than  200,000  people,  (2)  a  consortium  of  local  governments 
with  an  aggregate  of  more  than  200,000  people,  and  (3)  rural 
areas  as  designated  under  the  Comprehensive  Employment  and 
Training  Act.    For  each  service  delivery  area,  the  provisions  of 
the  Job  Training  Partnership  Act  are  administered  by  a  "Private 
Industry  Council".   (29  U.S.C.  §§  1511,  1512.) 

Members  of  each  Private  Industry  Council  are  drawn  from 
the  private  sector,  organized  labor,  educational  agencies,  and 
community  organizations.   In  the  case  of  a  service  delivery  area 
based  on  one  unit  of  general  local  government,  it  is  the  chief 
elected  official  of  that  local  government  which  appoints  members 
to  the  Private  Industry  Council  for  that  service  delivery  area. 
(29  U.S.C.  §  1512(d) . ) 

Once  a  Private  Industry  Council  for  a  specified  service 
delivery  area  is  established,  it  is  the  responsibility  of  the 
Council  to  oversee  the  development  of  a  job  training  plan  for 
that  service  delivery  area.   The  development  of  the  plan  is  to 
proceed  in  accordance  with  an  agreement  between  the  Private 
Industry  Council  and,  in  the  case  of  a  service  delivery  area 


Dianne  Feinstein  -  3  -  October  2,  1986 


represented  by  a  sole  unit  o£  local  government,  the  chief  elected 
official  of  that  local  government.   Under  the  terms  of  the 
agreement  with  the  chief  elected  official,  the  Private  Industry- 
Council  appoints  1)  a  grant  recipient,  and  2)  an  entity  to 
administer  the  job  training  plan.   (29  U.S.C.  §  1512(b),  (c).) 
In  the  case  of  the  Private  Industry  Council  of  San  Francisco,  it 
is  the  Private  Industry  Council  itself  which  has  been  designated 
as  both  the  grant  recipient  and  the  administering  entity.   The 
Job  Training  Partnership  Act  specifically  provides  that  a  Private 
Industry  Council  may  act  in  such  a  capacity.   (29  U.S.C.  § 
1513(b).) 

After  the  plan  is  completed  and  approved  by  the  Private 
Industry  Council  and  the  chief  elected  official,  the  plan  is 
submitted  to  the  Governor.   Before  approval,  the  Governor  must 
determine  if  certain  requirements  are  met,  such  as  compliance 
with  the  coordinating  activities  of  a  state  coordination  council, 
and  the  inclusion  of  adequate  safeguards  for  the  protection  of 
funds  received.   (29  U.S.C.  §  1515(b).)   If  it  becomes  apparent 
that  a  modification  of  the  plan  is  necessary,  the  Private 
Industry  Council  and  the  chief  elected  official  are  authorized  to 
make  the  necessary  modifications.   (29  U.S.C.  §  1514(c).)   The 
plan  as  modified  is  submitted  to  the  Governor  for  final  approval 
in  the  same  manner  and  under  the  same  requirements  as  before. 
Thus,  it  is  the  Governor,  acting  in  conjunction  with  a  state 
coordinating  council,  which  ultimately  approves  the  plan. 

2 .   Related  Local  Provisions 

Section  10.170  of  San  Francisco's  Administrative  Code 
provides  that: 

.  .  .  no  application  for  a  federal,  state,  or  other  grant 
involving  any  project  or  program  shall  be  filed  or 
authorized  by  any  officer  .  .  .  unless  first  .  .  . 
approved  by  the  Board  of  Supervisors. 

Apparently  acting  under  the  authority  of  this  provision, 
the  Board  has  passed  Resolution  No.  710-83,  which,  among  other 
things,  resolves  that  the  agreement  between  the  Mayor  and  the 
Private  Industry  Council  shall  be  subject  to  approval  by  the 
Board. 


B.   Responsibilities  of  the  Board  of  Supervisors 
under  the  JTPA 

Under  the  Job  Training  Partnership  Act,  the  Board  of 
Supervisors  have  no  responsibilities  as  a  matter  of  course.   As 
discussed  above,  it  is  the  Mayor,  as  chief  elected  official  of 
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San  Francisco  --  a  service  delivery  area  consisting  of  a  sole 
unit  of  general  local  government,  who  has  been  delegated 
authority  to  act  in  conjunction  with  the  local  Private  Industry 
Council . 

It  is  possible,  under  the  terms  of  the  agreement  between 
the  Private  Industry  Council  and  the  Mayor,  that  the  Board  may  be 
selected  to  administer  the  job  training  plan.   (29  U.S.C.  § 
1513(b).)   Under  the  terms  of  the  Act,  however,  such  a 
designation  would  be  up  to  the  Mayor  and  the  Private  Industry 
Council  in  accordance  with  the  terms  of  their  agreement.   (29 
U.S.C.  §  1513(b),  (c).)   Nowhere  in  the  Act  is  a  Board  of 
Supervisors  or  City  Council,  in  the  case  of  a  sole  unit  of 
general  local  government  representing  a  service  delivery  area, 
given  authority  to  approve  the  plan  or  otherwise  participate  in 
its  formation.   The  Act  expressly  provides  that  the  plan  may  not 
be  submitted  to  the  Governor  for  approval  unless  "the  plan  has 
been  approved  by  the  [Private  Industry  Council]  and  by  the 
appropriate  chief  elected  official.  .  ."   (29  U.S.C.  §  1513(d).) 

City  of  Independence  v.  Bond  (1985)  756  F.2d  615  helps 
illustrate  the  limited  role  of  the  legislative  branch  of  a  local 
government  under  the  Job  Training  Partnership  Act,  as  well  as  the 
problems  which  may  arise  if  the  statutory  scheme  is  not 
followed.   The  case  involved  a  service  delivery  area  consisting 
of  two  units  of  general  local  governments.   Where  two  or  more 
local  governments  combine  to  make  a  service  delivery  area,  the 
Act  provides  that  the  appointments  are  to  made  by  the  elected 
officials  of  the  local  governments.   The  City  Council  of 
Independence  refused  to  allow  the  Mayor  to  appoint  members  to  the 
Private  Industry  Council  and,  by  resolution,  the  City  Council 
itself  appointed  six  members.   When  the  appointments  were 
submitted  to  the  Governor,  he  refused  to  certify  them.   Under  the 
authority  granted  him  by  the  Act,  the  Governor  could  reject  any 
appointments  not  made  in  accordance  with  the  provision  requiring 
the  chief  elected  officials  to  make  the  appointments.   The  City 
Council  then  sued  the  Governor  seeking  declaratory  relief.   The 
District  Court  dismissed  the  action  for  lack  of  jurisdiction,  but 
noted  that  the  parties  who  ultimately  lose  are  those  individuals 
for  whom  assistance  will  not  be  available  because  of  the  delayed 
approvals.   (City  of  Independence  v.  Bond  (1983)  580  F.Supp.  780.) 

The  Court  of  Appeal  reversed  the  lower  court,  holding 
that  it  did  indeed  have  jurisdiction.  The  Court  also  framed  the 
issues  to  be  considered  on  remand,  one  of  which  was  "[w]hether 
the  Act  can  be  construed  to  provide  for  appointment  of  Private 
Industry  Council  members  by  the  City  Council."  The  dissenting 
opinion  argued  that  determination  of  the  issue  depended  on  the 
authority  of  the  Mayor  as  defined  by  the  City's  charter  and  other 
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local  laws.   The  majority  of  the  Court  did  not  accept  this 
position,  holding  instead  that  the  issues  were  to  be  determined 
on  the  basis  of  an  interpretation  of  the  provisions  of  the  Job 
Training  Partnership  Act. 

The  ambiguity  which  gave  rise  to  the  problems  involved  in 
the  Independence  case  stemmed  from  the  provisions  relating  to  the 
role  of  a  Mayor  and  City  council  where  two  units  of  local  govern- 
ment are  involved.   Where  only  one  unit  of  local  government  is 
involved,  as  is  the  case  with  San  Francisco,  no  such  ambiguity 
exists.   In  such  a  case,  the  Act  always  refers  only  to  the  chief 
elected  official  acting  in  conjunction  with  the  Private  Industry 
Council.   Interpreting  the  role  of  Board  of  Supervisors  under  the 
Job  Training  Partnership  Act,  as  the  holding  in  Independence 
suggests,  the  Board  has  no  authority  to  appoint  members  or 
approve  the  agreements  entered  into  between  the  Private  Industry 
Council  and  the  Mayor. 


C.   Federal  Preemption 

While  it  is  clear  that  the  Board  is  not  given  approval 
authority  by  the  Job  Training  Partnership  Act  itself,  the 
question  arises  whether  the  Board  has  the  authority  to  approve 
the  agreement  pursuant  to  section  10.170  of  the  Administrative 
Code.   In  addressing  this  question,  it  will  be  assumed  that  the 
agreement  between  the  Mayor  and  the  Private  Industry  Council  is 
an  application  for  a  federal  grant  under  the  terms  of  the 
Administrative  Code. 

City  of  Independence  v.  Bond,  supra,  suggests  that  the 
provisions  of  the  Job  Training  Partnership  Act  relating  to  local 
legislative  bodies  and  mayors  be  determined  in  accordance  with 
the  Act  itself,  and  not  state  and  local  laws.   As  discussed 
above,  such  an  interpretation  leads  to  the  conclusion  that  the 
Board  has  no  authority  to  subject  the  Private  Industry  Council 
agreement  to  its  final  approval.   Reference  to  Federal  preemption 
yields  an  even  more  conclusive  answer  in  this  matter. 

Federal  preemption  arises  when  Congress  has  "occupied  the 
field"  with  respect  to  a  particular  issue.   The  test  for  preemp- 
tion is  based  on  Congressional  intent,  which  may  be  inferred 
where  the  statutory  scheme  involved  is  broad  and  comprehensive. 
(Burbank  v.  Lockhead  Air  Terminal  (1973)  411  U.S.  624.)   In  the 
case  of  federal  preemption,  any  state  or  local  action  on  the 
subject  is  rendered  invalid,  whether  it  specifically  conflicts 
with  the  federal  scheme  or  not.   (Id.) 
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The  Job  Training  Partnership  Act  presents  a  comprehensive 
and  pervasive  statutory  scheme,  not  only  for  the  purposes  of 
providing  individuals  with  job  training,  but  also  for  approving 
plans  and  appointing  councils  to  administer  that  training.   While 
it  is  true  that  the  supervisory  functions  are  delegated  to  the 
states,  the  Act  still  provides  specific  guidelines  that  must  be 
followed.   With  respect  to  approval  of  plans  for  application  in  a 
given  service  delivery  area,  only  certain  designated  individuals 
are  to  act.   The  Governor  must  follow  express  guidelines,  set 
forth  at  29  U.S.C.  section  1515(b),  before  the  plan  may  be 
approved. 
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CONCLUSION 

Under  the  terms  of  the  Job  Training  Partnership  Act 
itself,  the  Board  of  Supervisors  do  not  have  authority  to  approve 
plans  made  pursuant  to  an  agreement  between  the  Private  Industry 
Council  and  the  Mayor.   In  addition,  the  scope  of  the  Act 
preempts  application  of  local  laws  which  would  otherwise  give  the 
Board  the  authority  to  approve  these  plans. 


Respectfully  submitted, 

ROBERT  A.  KENEALEY         f/^ 
Assistant  Chief  Deputy  City  Attorney 
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Law  Clerk 


APPROVED; 


LOUISE  H.  RENNE 
City  Attorney 
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Louise  H.  Renne, 
City  Attorney 
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SUBJECT:        Health  Service  System  Compliance 
With  Comprehensive  Omnibus  Budget 
Reconciliation  Act  of  1986 

REQUESTED  BY:    Randall  B.  Smith 

Director,  Health  Service  System 

PREPARED  BY:     Burk  E.  Delventhal 

Deputy  City  Attorney 

Terry  J.  Mollica 
Student  Intern 
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QUESTION  PRESENTED 

Is  the  Health  Service  System  required  to  comply  with  the 
provisions  of  the  Comprehensive  Omnibus  Budget  Reconciliation  Act 
of  1986,  imposing  terms  for  the  continued  coverage  of  terminated 
and  retired  employees  and  their  spouses  and  dependents? 


Yes, 


CONCLUSION 


ANALYSIS 


The  Comprehensive  Omnibus  Budget  Reconciliation  Act 
(hereinafter  "COBRA")  was  passed  by  Congress  in  1985  (P.L. 
99-972).   Title  X  of  the  Act  requires  employers  who  provide 
health  benefits  to  their  employees  to  continue  to  provide 
benefits  to  those  employees  and  their  spouses  and  dependents  for 
a  limited  period  following  either  the  death  of  the  employee,  or 
termination  or  reduction  in  working  hours.   The  part  of  the  Act 
which  concerns  public  entities  begins  at  Section  2201.   That 
section  provides  for  the  amendment  of  the  Public  Health  Service 
Act  (42  U.S.C.  Section  201  et  seq. )  by  adding  the  following  as 
part  of  Title  [Subchapter]  XXII: 
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(a)   In  General.  —  In  accordance  with 
regulations  which  the  Secretary  shall  prescribe, 
each  group  health  plan  that  is  maintained  by  any 
State  that  receives  funds  under  this  Act,  by  any 
political  subdivision  of  such  a  State,  or  by  any 
agency  or  instrumentality  of  such  a  State  or 
political  subdivision,  shall  provide,  in 
accordance  with  this  title,  that  each  qualified 
beneficiary  who  would  lose  coverage  under  the 
plan  as  a  result  of  a  qualifying  event  -^   is 
entitled,  under  the  plan,  to  elect,  within  the 
election  period,  continuation  coverage  under  the 
plan. 


This  section  clearly  requires  that  any  public  health  plan 
maintained  by  a  municipality  in  a  state  that  receives  federal 
funds  under  the  Pubic  Health  Service  Act  must  comply  with  the 
provisions  of  COBRA  regarding  continued  employee  benefits.   The 
only  question  as  to  the  applicability  of  the  provisions  of  COBRA 
is  whether  the  State  of  California  receives  funds  from  the 
federal  government  under  the  provisions  of  the  Public  Health 
Service  Act.   If  it  does,  then  the  City  and  County  must  comply 
with  the  provisions  of  COBRA. 

The  Public  Health  Service  Act  makes  provision  for  a  myriad 
of  block  and  project  grants.   42  U.S.C.  Section  246a  provides  for 
grants  to  states  for  the  administration  of  comprehensive  health 
research,  planning  and  administration.   42  U.S.C.  Section  247b 
provides  for  grants  to  states  for  the  provision  of  vaccination 
programs  as  part  of  its  program  to  provide  preventative  health 
care  services.   42  U.S.C.  Section  247c  provides  for  grants  to 
states  for  the  administration  of  programs  to  control  sexually 
transmitted  diseases  and  acquired  immune  deficiency  syndrome. 

Project  grants  are  available  under  42  U.S.C.  Sections 
300r-300t  to  provide  states  with  the  resources  to  eliminate 
safety  hazards  in  hospitals  and  other  medical  facilities,  to 
assist  states  seeking  to  bring  medical  facilities  into  compliance 
with  licensure  accreditation  standards,  and  to  encourage  the 
discontinuance  of  unneeded  hospital  services.   Finally,  block 


-^   The  legislation  defines  a  "qualifying  event"  in  terms  of 
the  death,  termination  or  retirement  of  the  employee,  the  divorce 
of  a  covered  spouse,  or  the  emancipation  of  a  dependent  minor. 
Section  10001,  subd.  (c) . 
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grants  are  available  to  states  for  general  health  service 
planning  and  administration  under  42  U.S.C.  Sections  300w  and 
300y. 

After  conferring  with  officials  at  the  State  of  California 
Department  of  Health  Services  we  have  confirmed  that  the  State 
Department  of  Health  Services  is  the  recipient  of  a  variety  of 
grants  under  the  Public  Health  Service  Act.   Therefore,  the  San 
Francisco  Health  Service  System  is  a  "group  health  plan  that  is 
maintained  by  a  political  subdivision"  of  a  state  that  receives 
such  grants. 


CONCLUSION 

The  Health  Service  System  must  comply  with  the  provisions 
of  COBRA  respecting  continued  health  plan  coverage.   COBRA 
expressly  applies  to  any  plan  maintained  by  any  political 
subdivision  of  a  state  that  receives  Public  Health  Service 
grants.   Since  the  State  of  California  receives  these  grants,  the 
Health  Service  System  is  within  those  health  plans  to  which  COBRA 
is  intended  to  apply.   The  Health  Service  System  must  therefore 
comply  with  the  provisions  of  COBRA  imposing  terms  for  the 
continued  coverage  of  terminated  and  retired  employees  and  their 
spouses  and  dependents. 


Respectfully  submitted, 


LOUISE  H.  RENNE 

BURK  E.  DELVENTHAL 
Deputy  City  Attorney 
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LOUISE  H.  RENNE 
City  Attorney 
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SUBJECT: 


REQUESTED  BY: 


PREPARED  BY: 


Procedure  for  Amending  the  1921  War  Memorial 
Trust  Agreement  to  Implement  the  Transfer  of  the 
San  Francisco  Symphony  Association's  Rights  to 
the  Use  of  Space  in  the  Opera  House  to  Davies 
Symphony  Hall. 


THELMA  SHELLEY,  Managing  Director 
San  Francisco  War  Memorial 
and  Performing  Arts  Center 


JUDITH  L.  TEICHMAN 
Deputy  City  Attorney 


QUESTIONS  PRESENTED 


DOCUMENTS  DEPT. 

FEB  Z    1987 
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PUBLIC    LIBRAPV 


(1)  Does  the  War  Memorial  Board  of  Trustees  have  the 
power  to  amend  the  1921  War  Memorial  Trust  Agreement? 

(2)  Are  there  any  limitations  on  the  power  of  the  City 
(acting  through  the  Board  of  Supervisors)  to  amend  the  1921  Trust 
Agreement? 

(3)  Has  the  City  approved  the  transfer  of  the  San 
Francisco  Symphony's  rights  in  the  Opera  House  to  Davies  Symphony 
Hall?  1    f         :i 

(4)  Is  the  amendment  of  the  1921  Trust  Agreement  approved 
by  the  War  Memorial  Board  of  Trustees  in  1981,  by  Resolution 
#4615,  within  the  scope  of  the  authority  of  the  War  Memorial 
Board  to  implement  the  transfer  of  trust  rights  provided  for  in 
in  the  Construction  Agreement? 

(5)  Does  the  War  Memorial  Board  of  Trustees  have 
authority  to  enter  into  periodic  agreements  with  the  San 
Francisco  Symphony  which  include  scheduling  and  usage  provisions 
different  from  those  in  the  1921  War  Memorial  Trust  Agreement? 

CONCLUSIONS 

(1)    No.   Under  the  terms  of  the  1930  Board  of  Supervisors 
Resolution  accepting  the  offer  of  the  Regents  of  the  University 
of  California  and  the  original  War  Memorial  Trustees  to  assign 
what  then  constituted  the  assets  of  the  War  Memorial  Trust  to  the 
City,^  amendments  of  the  1921  Trust  Agreement  must  be  approved  by 
the  City,  which  in  this  instance  must  act  through  the  Board  of 
Supervisors . 
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(2)  Yes.   Amendments  must  be  consistent  with  the  overall 
purposes  for  which  the  Trust  was  created  and  with  the 
responsibilities  delegated  to  the  War  Memorial  Board  of  Trustees 
in  the  Charter  and  the  1930  Board  of  Supervisors  Resolution. 

(3)  Yes.   The  City  approved  the  transfer  of  the  San 
Francisco  Symphony's  rights  in  the  Opera  House  to  Davies  Symphony 
Hall  when  it  approved  an  amendment  to  the  Construction  Agreement 
for  Davies  Symphony  Hall  in  1980  which  provided  that  upon 
acceptance  of  the  Symphony  Hall  it  would  become  subject  to  the 
Trust  for  the  benefit  of  the  Symphony  and  that  the  Trust 
Agreement  would  be  amended  to  confirm  this  transfer.   Since  the 
Symphony  Hall  was  accepted  by  the  City  on  January  1,  1982,  all 
that  remains  is  the  ministerial  act  of  preparing  and  executing 
the  amendment . 

(4)  Yes  and  no.   In  view  of  its  responsibility  for 
administration  of  the  War  Memorial  Trust,  the  War  Memorial  Board 
of  Trustees  can  prepare  and  execute  the  amendment  required  to 
confirm  the  transfer  of  rights  provided  for  in  the  Construction 
Agreement.   Those  provisions  in  the  amendment  approved  by  the  War 
Memorial  Board  in  1981  which  go  beyond  the  transfer  of  the 
Symphony's  rights  from  the  Opera  House  to  Davies  Symphony  Hall, 
and  changes  to  conform  the  language  of  the  1921  Trust  Agreement 
to  current  circumstances,  are  in  excess  of  the  War  Memorial 
Board's  authority  under  the  Construction  Agreement  and  the  1930 
Board  of  Supervisor's  Resolution. 

(5)  Yes,  so  long  as  the  adjustments  which  are  made 
administratively  are  consistent  with  the  fiduciary  duty  the  War 
Memorial  Board  of  Trustees  owes  to  all  of  the  beneficiaries  of 
the  1921  Trust  Agreement,  including  the  public  at  large,  and  with 
the  premises  on  which  the  Board  of  Supervisors  approved  the 
construction  of  Davies  Symphony  Hall. 

ANALYSIS 

1.  The  Board  of  Supervisors  and  Not  the  War  Memorial  Board 
of  Trustees  Has  the  Power  to  Approve  Amendments  to  the 
1921  War  Memorial  Trust  Agreement . 


The  Board  of  Supervisors,  not  the  War  Memorial  Board  of 
Trustees,  has  the  power  to  approve  amendments  to  the  1921  War 
Memorial  Trust  Agreement. 

In  1921  the  Regents  of  the  University  of  California 
[Regents]  and  a  group  of  private  citizens  acting  as  Trustees 
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[Private  Trustees]  for  the  purpose  of  raising  funds  to  build  what 
was  to  be  known  as  the  "San  Francisco  War  Memorial"  entered  into 
an  agreement  [the  1921  Trust  Agreement] .   This  agreement  provided 
that  the  Private  Trustees  would  raise  the  funds  for  and  construct 
the  buildings  which  would  constitute  the  War  Memorial  and  which 
would  be  turned  over  to  the  Regents  for  management. 

By  Board  of  Supervisors  Resolution  No,  33407  (New  Series) 
adopted  on  November  10,  1930,  [1930  Resolution],  the  City  and 
County  of  San  Francisco  accepted  an  offer  of  the  Regents  and  the 
Private  Trustees  to  transfer  all  of  the  property  held  in  trust 
under  the  terms  of  the  1921  Trust  Agreement  to  the  City,  subject 
to  the  Trust.   One  of  the  terms  under  which  the  Trust  was 
accepted  was  that  the  "City  and  County"  would  perform  or  cause  to 
be  performed  all  the  duties  of  either  the  Regents  or  the  Private 
Trustees  under  the  1921  Trust  Agreement.   See  subparagraph  (a), 
1930  Resolution.   Except  as  the  Charter  or  the  Board  of 
Supervisors  provides  otherwise,  the  City  and  County  acts  through 
the  Board  of  Supervisors.   Charter  Section  2.101. 

Another  term  under  which  the  War  Memorial  Trust  was 
accepted  was  that  the  responsibility  to  "administer,  execute  and 
perform  the  terms  and  conditions  of  the  Trust"  was  vested  in  the 
War  Memorial  Board  of  Trustees.   Subsection  (d)  of  the  1930 
Resolution. 

Paragraph  (12)  of  the  "General  Provisions"  of  the  1921 
Trust  Agreement  provides  that: 

"...  this  Agreement  may  be  in  any  way  modified  and 
amended  at  any  time  by  subsequent  agreement  in  writing 
between  the  parties  hereto,  or  their  respective  successors 
in  interest . " 

The  question  is  whether  having  assumed  the  duties  of  the 
Regents  and  the  Private  Trustees,  the  Board  of  Supervisors 
succeeded  to  the  power  to  amend  the  1921  Trust  Agreement,  or 
whether  this  power  is  included  in  the  War  Memorial  Board  of 
Trustees'  power  to  administer  the  Trust. 

A  trustee  does  not  have  the  power  to  amend  the  terms  of  a 
trust  unless  specifically  authorized  to  do  so  in  the  instrument 
establishing  the  trust.   See  Section  145,  Bogert  Trusts,  3rd 
Ed.HB.   Since  the  power  to  amend  the  terms  of  a  trust  is  not 
ordinarily  encompassed  in  the  power  to  administer  a  trust,  the 
power  to  amend  the  1921  Trust  Agreement  lies  in  the  Board  of 
Supervisors  unless  it  has  been  clearly  delegated  to  the  War 
Memorial  Board  of  Trustees. 
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The  power  to  administer  the  Trust  which  has  been  delegated 
to  the  War  Memorial  Board  of  Trustees  does  not,  on  its  face, 
include  the  power  to  amend  the  Trust.   To  the  contrary,  the  power 
delegated  to  the  War  Memorial  Board  is  the  power  to  administer 
the  Trust  as  it  is  "set  forth  in  that  agreement  of  August  19, 
1921  .  .  .  and  all  amendments  heretofore  made."   Subsection  (d) 
of  the  1930  Resolution. 

Under  the  foregoing  circumstances,  we  conclude  that 
amendments  to  the  1921  Trust  Agreement  must  be  approved  by  the 
City  acting  through  the  Board  of  Supervisors. 

2 .  Amendments  to  the  1921  War  Memorial  Trust  Agreement  Must 
Be  Consistent  with  the  Overall  Purposes  for  Which  the 
Trust  Was  Created  and  with  the  Responsibilities  Which 
Have  Vested  in  the  War  Memorial  Board  of  Trustees. 

The  next  question  is  whether  the  Board  of  Supervisor's 
power  to  amend  the  1921  War  Memorial  Trust  Agreement  is  limited 
in  any  way.   There  are  essentially  two  limitations:  one  is  the 
general  purposes  for  which  the  trust  was  created,  the  other  is 
the  vesting  of  responsibility  for  day-to-day  management  of  the 
Trust  assets  in  the  War  Memorial  Board  of  Trustees.—^ 

The  most  obvious  limitation  on  the  power  of  the  Board  of 
Supervisors  to  amend  the  1921  Trust  Agreement  is  the  requirement 
that  the  power  to  amend,  a  discretionary  power,  be  exercised 
reasonably  and  in  a  manner  consistent  with  the  purposes  of  the 
trust.   Section  2269  of  the  California  Civil  Code  codifies  the 
common  law  of  trusts  and  provides,  in  pertinent  part,  as  follows: 

"(a)   Except  as  provided  in  subdivision  (c) ,  a 
discretionary  power  conferred  upon  a  trustee  is  presumed 
not  to  be  left  to  his  or  her  arbitrary  discretion,  but 
shall  be  exercised  reasonably. 

"(b)   The  exercise  of  a  discretionary  power  is  subject 
to  review  by  a  court  of  competent  jurisdiction. 


-  On  the  history  of  Davies  Symphony  Hall  and  the  jurisdiction 
of  the  War  Memorial  Board  of  Trustees  to  manage  it,  see  City 
Attorney  Opinion  No.  79-23,  "Jurisdiction  of  the  War  Memorial 
Board  of  Trustees  over  the  Performing  Arts  Center  Facilities," 
dated  March  30,  1979. 
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"(c)   .  .  .  where  a  trust  instrument  confers  absolute, 
sole,  or  uncontrolled  discretion  upon  a  trustee,  the 
trustee  shall  act  in  accordance  with  fiduciary  principles 
and  shall  not  act  in  bad  faith  or  in  disregard  of  the 
purposes  of  the  trust." 

In  addition  to  the  requirement  that  any  amendments  to  the 
1921  Trust  Agreement  be  consistent  with  the  purposes  for  which 
the  War  Memorial  Trust  was  created,  the  Board  of  Supervisors  may 
not  amend  the  Trust  Agreement  in  such  a  way  as  to  defeat  the  War 
Memorial  Board  of  Trustees'  role  as  the  body  responsible  for 
administering  the  War  Memorial  in  compliance  with  the  terms  of 
the  Trust.   The  War  Memorial  Board's  responsibilities  are  set  out 
in  the  Charter  but  were  made  applicable  to  the  Trust  by  the  1930 
Resolution  in  which  the  City  accepted  the  obligation  to  perform 
the  duties  of  the  initial  parties  under  the  1921  Trust 
Agreement.   As  described  below,  there  is  evidence  in  the  history 
of  the  War  Memorial  that  in  deciding  to  transfer  the  assets  to 
the  City,  the  Regents  and  the  Private  Trustees  relied  on  the  fact 
that  the  War  Memorial  Board  would  be  responsible  for 
administering  the  Trust  and  that  its  membership  would  include 
representatives  of  the  various  beneficiaries. 

The  original  committee  of  Private  Trustees  included  two 
representatives  each  of  the  Symphony,  the  San  Francisco  Art 
Association  (the  predecessor  of  the  San  Francisco  Museum  of 
Modern  Art)  and  the  American  Legion  Posts,  all  specific 
beneficiaries  of  the  Trust.   So  that  the  beneficiaries  would  be 
in  a  position  to  assure  that  future  administration  of  the  Trust 
would  not  operate  to  their  detriment.  Paragraph  (1)  of  the  Trust 
Agreement  provided  that  successors  to  the  original  Trustees  must 
be  appointed  "from  the  particular  organization  from  which  the 
vacancy  occurs  .  .  .  ." 

In  1930,  just  prior  to  the  transfer  of  the  Trust  assets  to 
the  City,  the  Mayor  was  under  pressure  to  appoint  a  majority  of 
veterans  to  the  initial  War  Memorial  Board  because  of  the  desire 
of  various  veterans  groups  to  exert  control  over  the  plans  for 
the  buildings  and  the  allocation  of  funds  to  construct  and 
furnish  them.   In  this  context,  the  Private  Trustees  stated  that 
they  would  not  turn  the  War  Memorial  Trust  assets  over  to  the 
City  unless  they  were  assured  that  the  members  of  the  City  Board 
of  Trustees  would  adhere  to  the  terms  of  the  Trust  Agreement 
insofar  as  it  provided  for  the  Opera  House  and  space  for  a 
museum.   "History  of  the  War  Memorial",  dated  1930,  on  file  with 
the  Clerk  of  the  Board  of  Supervisors. 


Thelma  Shelley  6  November  14,  1986 

OPINION  NO.  86-16A 


The  assurances  sought  by  the  Private  Trustees  appear  to 
have  been  given  in  the  form  of  provisions  in  the  1930  Resolution 
which  specify  that  the  War  Memorial  will  be  administered  by  a 
Board  appointed  pursuant  to  the  Charter  amendment  which  created 
the  War  Memorial  Board  and  that  it  will  be  administered  in  accord 
with  the  terms  of  the  1921  Trust  Agreement.   The  Charter 
amendment  creating  the  War  Memorial  Board,  which  was  on  the 
ballot  in  1928,  directed  the  Mayor  to  give  "...  due 
consideration  to  veterans  of  all  wars  engaged  in  by  the  United 
States,  and  to  such  other  classes  of  persons  who  may  have  a 
special  interest  in  the  purpose  for  which  said  War  Memorial  is  to 
be  constructed  and  maintained."   [Emphasis  added.]   Section  3, 
Article  XIV-D,  1929  Charter.   Also,  see  the  history  set  out  in  a 
Memorandum  from  the  City  Attorney  to  the  President  of  the  War 
Memorial  Board  dated  March  4,  1985,  which  appears  as  an  exhibit 
to  City  Attorney's  Opinion  85-3  of  the  same  date.   In  particular 
see  Section  2,  "History  of  the  1921  Trust  Agreement  and  Funding 
for  Construction  of  the  War  Memorial",  pages  2-11. 

A  final  and  very  practical  limitation  on  the  power  to  amend 
the  1921  Trust  Agreement  is  the  fact  that  although  standing  to 
sue  to  enforce  the  provisions  of  a  charitable  trust  generally  is 
limited  to  the  State  Attorney  General,  People  v.  Cogswell  (1896) 
113  Cal.  129,  138,  under  current  case  law,  as  named  beneficiaries 
of  the  trust,  the  San  Francisco  Symphony,  the  San  Francisco 
Museum  of  Modern  Art  and,  on  behalf  of  the  American  Legion  Posts, 
the  American  Legion  War  Memorial  Commission,  may  well  have 
standing  to  sue  to  challenge  the  appropriateness  of  amendments  to 
the  1921  Trust  Agreement  which  directly  and  adversely  affect 
their  rights  under  the  Trust.   In  San  Diego  Etc.  Boy  Scouts  of 
America  v.  City  of  Escondido  (1971)  14  C.A.3d  189,  195-6,  the 
court  of  appeals  concluded  that  the  parent  organization  and 
governing  board  of  all  Scouts  in  the  San  Diego  area  could  sue  to 
enforce  a  trust  imposed  on  property  held  by  the  City  for  the 
benefit  of  Scouts  in  San  Diego. 

Beneficiaries  of  a  trust  can  consent  to  changes  in  the 
terms  of  a  trust  if  the  terms  are  fair  and  there  has  been  full 
disclosure.   For  example,  in  Bleakley  v.  Carnes  (1962)  209  C.A.2d 
577,  the  court  upheld  an  oral  modification  of  the  terms  of  a 
trust  by  a  life  beneficiary  and  the  remainderman.   Depending  on 
the  circumstances  of  a  particular  amendment,  it  may  be  advisable 
to  attempt  to  obtain  the  consent  of  any  beneficiary  which  would 
be  affected  by  a  proposed  amendment  to  the  1921  Trust  Agreement 
or  to  petition  the  court  for  instructions  to  assure  that  the 
proposed  amendment  is  within  the  scope  of  the  City's  authority 
under  the  1921  War  Memorial  Trust  Agreement.   See  Section  2269  of 
the  California  Civil  Code  set  forth  above. 
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3 .  The  City  Has  Approved  an  Amendment  to  the  1921  War 
Memorial  Trust  Agreement  Transferring  the  San  Francisco 
Symphony's  Rights  in  Use  of  the  Opera  House  to  Davies 

Symphony  Hall. 

When  the  Board  of  Supervisors  and  the  Mayor  approved 
Ordinance  226-80  in  1980  amending  the  Construction  Agreement  for 
Davies  Symphony  Hall  to  state  that  upon  acceptance  by  the  City, 
the  Concert  Hall,  now  known  as  Davies  Symphony  Hall,  would  become 
subject  to  the  1921  Trust  Agreement  for  the  benefit  of  the 
Symphony,  the  Board  took  all  of  the  action  required  to  effectuate 
the  transfer  of  rights  of  the  Symphony  to  perform  in  the  Opera 
House  to  the  new  Hall.   What  remains  is  the  ministerial  act  of 
amending  the  Trust  to  reflect  the  transfer.   An  act  such  as  this 
is  certainly  within  the  power  of  the  War  Memorial  Board  as  the 
body  responsible  for  administering  the  1921  Trust  Agreement. 

4 .  The  Provisions  in  the  Amendment  to  the  1921  Trust 
Agreement  Approved  by  the  War  Memorial  Board  of  Trustees 
in  1981  Are  in  Excess  of  the  Board's  Authority  to  the 
Extent  That  They  Do  More  Than  Confirm  the  Transfer  of 
the  Symphony's  Rights  to  Davies  Symphony  Hall  and 
Conform  the  Language  of  the  Trust  to  Current 
Circumstances . 

Following  the  1981  amendment  to  the  Construction  Agreement 
and  the  opening  of  Davies  Symphony  Hall  for  performances, 
representatives  of  the  Symphony  Association  and  the  War  Memorial 
Board  negotiated  the  details  of  an  amendment  to  the  portion  of 
the  1921  Trust  Agreement  relating  specifically  to  the  Symphony's 
trust  rights  in  the  use  of  the  Opera  House.   The  1981  amendment 
confirmed  the  transfer  of  the  Symphony's  rights  to  Davies 
Symphony  Hall  by  substituting  "Symphony  Hall"  for  "theatre  or 
auditorium"  in  the  1921  Trust  Agreement.   In  addition,  in  the 
order  in  which  they  appeared,  the  1981  amendment  included  the 
following  changes: 

(1)  As  successor  to  the  Musical  Association  of  San 
Francisco,  "San  Francisco  Symphony"  was  substituted  for  the 
Musical  Association  in  the  title  "Requirement  of  Trust  in 
Favor  of  Musical  Association  of  San  Francisco  Symphony 
Orchestra"  and  in  other  references. 

(2)  The  "Board  of  Trustees  of  the  San  Francisco  War 
Memorial,"  or  "Trustees,"  was  substituted  for  the  Regents 
of  the  University  of  California,  the  body  which  was  to 
manage  the  War  Memorial  subject  to  the  terms  of  the  Trust 
under  the  1921  Trust  Agreement.   See  the  first  paragraph 
(5)  in  the  1921  Trust  Agreement. 
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(3)  The  Symphony's  preferential  right  to  use  the  Hall 
was  expanded  from  nine  months  to  year  around  and  from  the 
first  preferential  right  to  use  it  for  an  "annual  regular 
series  of  symphony,  popular  or  choral  concerts  as  well  as 
all  rehearsals  therefor"  and  "a  season  of  musical  festival, 
including  rehearsals  therefor,"  to  the  first  preferential 
right  to  use  the  Hall  "for  the  presentation  of  performances 
of  the  Symphony  Orchestra  and  for  the  presentation  of  other 
artistic  performances  to  be  given  under  the  auspices  of  the 
Symphony. "   [Emphasis  added.]   (The  Symphony  advises  that 
the  underscored  language  was  intended  to  cover  visiting 
orchestras  and  guest  performers  presented  by  the  Symphony 
as  a  part  of  its  annual  regular  series  of  concerts.) 

(4)  An  entirely  new  provision  was  added  giving  the 
Symphony:   "The  right  to  occupy  on  a  permanent  basis 
offices  in  the  Symphony  Hall,  the  orchestra  lounge,  the 
Wattis  Room  and  the  Zellerbach  Green  Room." 

(5)  The  advance  notice  requirements  for  exercise  of  the 
Symphony's  right  to  a  preference  for  the  use  of  the 
Symphony  Hall  were  extended  to  give  the  War  Memorial  Board 
more  opportunity  to  book  the  Hall  if  not  required  for 
Symphony  purposes. 

The  War  Memorial  Board  of  Trustees  adopted  a  Resolution  in 
1981  approving  the  proposed  amendments  subject  to  modifications 
relating  to  the  Symphony's  obligation  to  maintain  the  Wattis 
Room,  Zellerbach  Green  Room  and  the  Orchestra  Lounge,  negotiation 
of  a  side  letter  agreement  regarding  the  War  Memorial's  rights  to 
use  the  Zellerbach  Green  Room  and  deletion  of  a  paragraph  carried 
over  from  the  1921  Trust  Agreement  which  gave  the  Regents  the 
option  of  appointing  a  "Board  of  Administration"  to  manage  the 
Symphony  Hall. 

With  regard  to  the  first  change  described  above,  there  is 
clearly  no  legal  objection  to  substituting  the  name,  "San 
Francisco  Symphony",  for  "Musical  Association  of  San  Francisco" 
in  the  Trust.   The  name  was  changed  to  San  Francisco  Symphony 
Association  and  then  to  San  Francisco  Symphony  by  resolutions  of 
the  Association's  Board  of  Governors  adopted  October  9,  1951  and 
September  3,  1980,  respectively.   Copies  of  the  Certificates  of 
Amendment  were  filed  with  the  Secretary  of  State  on  November  2, 
1951  and  January  9,  1981.   The  War  Memorial  Board's  responsibility 
for  administering  the  1921  Trust  Agreement  surely  includes 
authority  to  modify  the  Agreement  to  reflect  changes  in  the  name 
of  a  beneficiary. 
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With  regard  to  the  second  change,  since  the  references  to 
the  "Regents"  in  the  portion  of  the  1921  Trust  Agreement  to  be 
affected  by  the  1981  amendment  all  involve  duties  relating  to 
administration  of  the  War  Memorial,  which  under  the  1930 
Resolution  has  been  delegated  to  the  War  Memorial  Board  of 
Trustees,  we  see  no  problem  in  updating  this  portion  of  the  1921 
Trust  Agreement  to  substitute  the  War  Memorial  Board  of  Trustees 
for  the  Regents.   The  fact  that  this  substitution  is  appropriate 
in  these  particular  provisions  should  not  be  interpreted  to  mean 
that  the  War  Memorial  Board  has  succeeded  to  all  of  the  powers  of 
the  Regents  set  forth  in  the  1921  Trust  Agreement.   In  view  of 
the  complexities  of  the  Trust  Agreement  and  the  operation  of  the 
War  Memorial,  we  think  it  advisable  not  to  render  an  opinion  on 
that  question  until  facts  which  require  a  decision  are  presented. 

The  third,  fourth  and  fifth  changes  identified  above 
pertain  to  preferential  rights  to  use  of  Davies  Symphony  Hall  for 
performances  and  the  right  to  occupy  office  and  other  space  in 
the  Hall.   These  are  substantive  changes  which  go  beyond  the  mere 
transfer  of  existing  rights  in  the  Opera  House  which  was 
authorized  by  the  Board  of  Supervisors  in  the  Construction 
Agreement.   Thus,  the  War  Memorial  Board  has  no  authority  to 
amend  the  1921  Trust  Agreement  in  these  respects.   If  the  War 
Memorial  Board  and  the  Symphony  wish  to  pursue  the  permanent 
grant  of  the  rights  described,  with  appropriate  modifications  the 
amendment  to  the  1921  Trust  Agreement  should  be  sent  to  the  Board 
of  Supervisors  for  ratification.  -'' 

5 .  The  War  Memorial  Board  of  Trustees  Can  Agree  to 

Scheduling  and  Usage  Provisions  on  a  Periodic  Basis 
which  Are  Not  Specifically  Authorized  in  the  1921  Trust 
Agreement . 

The  final  question  is  whether  the  War  Memorial  Board  of 
Trustees  may,  in  the  course  of  managing  the  War  Memorial  and 
Performing  Arts  Center  under  the  1921  Trust  Agreement,  enter  into 
periodic  (e.g.  annual)  agreements  with  the  Symphony  which 
effectuate  scheduling  and  usage  provisions  which  are  different 
from  those  set  out  in  the  1921  Trust  Agreement.   The  specific 
provisions  which  give  rise  to  the  question  would  give  the 


War  Memorial  and  the  Symphony  have  agreed  upon  a  new  amendment  to 
the  1921  War  Memorial  Trust  as  it  pertains  to  the  Symphony's 
trust  rights  in  Davies  Symphony  Hall.   If  the  amendment  to  the 
Trust  is  approved  by  the  War  Memorial  Board  of  Trustees,  it  will 
be  submitted  to  the  Board  of  Supervisors  for  approval. 
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Symphony  the  first  preferential  right  to  use  the  Symphony  Hall 
year  around  in  exchange  for  which  the  Symphony  would  give  more 
notice  of  dates  available  for  other  uses. 

Broad  authority  is  inherent  in  the  power  to  manage  and 
operate  the  War  Memorial  in  compliance  with  the  1921  Trust 
Agreement.   Adjustments  in  the  management  and  operation  which  are 
consistent  with  the  overall  purposes  of  the  Trust  and  the  City's 
duties  as  a  trustee  to  all  of  the  beneficiaries,  including  the 
public  at  large,  and  with  the  purposes  for  which  Davies  Symphony 
Hall  were  built,  are  clearly  within  the  scope  of  the  authority  of 
the  Board  of  Trustees  of  the  War  Memorial. 

The  scheduling  and  usage  provisions  under  discussion,  those 
which  failed  as  an  amendment  to  the  1921  Trust  Agreement,  are 
clearly  consistent  with  the  purposes  for  which  Davies  Symphony 
Hall  was  built.   (The  provisions  are  described  in  subparagraphs 
(3),  (4)  and  (5)  of  Section  4  above.)   Under  the  heading  "Need," 
p.  12,  the  Final  Environmental  Impact  Report  on  the  San  Francisco 
Performing  Arts  Center,  which  included  the  Symphony  Hall,  stated 
as  follows:-''   "[A]  new  facility  would  allow  and  encourage  more 
performances  to  be  staged  in  San  Francisco  with  better  scheduling 
and  more  effective  operations." 

The  EIR  also  stated: 

"The  primary  purpose  of  the  project  is  to  provide  a 
facility  for  the  San  Francisco  Symphony  and  for  other 
instrumental  and  choral  groups  thus  freeing  the  Opera 
House  for  greater  use  by  opera,  ballet,  and  other 
productions  requiring  staging  facilities. 

Secondly,  the  project  would  offer  office  space  to  the 
San  Francisco  Symphony,  Ballet  and  Opera,  and  would 
provide  rehearsal  rooms,  practice  rooms,  and  ancillary 
facilities  to  be  used  by  the  Symphony,  Ballet  and  Opera, 
and  by  other  San  Francisco  based  performing  arts  groups 
or  visiting  companies  on  an  'as-available'  basis."   EIR, 
pages  11-12. 

The  purposes  of  and  needs  for  the  Performing  Arts  Center  as 
described  in  the  EIR  were  reviev/ed  and  considered  by  the  Board  of 
Supervisors  prior  to  approving  the  Development  Agreement  between 
the  Sponsors  of  the  Performing  Art  Center,  Inc.,  and  the  City 


-  The  EIR  was  certified  by  the  City  Planning  Commission  on 
September  11,  1985. 


Thelma  Shelley 
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November  14,  1986 


OPINION  NO.  86-16A 
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o  the  Performing  Arts  Center.   See  Section  2  of  Board 
sors*  Ordinance  No.  474-75.   Further,  the  Board  of 
s  amended  the  provisions  of  the  San  Francisco 
tive  Code  applicable  to  the  War  Memorial  Board  in  1980 

that  the  new  performing  arts  facilities  would  be  under 
iction  of  the  War  Memorial  Board  and  subject  to  the  War 
rust  when  accepted  by  the  City.   Ordinance  302-80.   We 

these  facts  that  the  Board  of  Supervisors  intended 
ar  Memorial  Board  administer  the  Symphony  Hall  in 

with  the  purposes  and  need  described  in  the  EIR. 


Under  the  foregoing  circumsta 
would  clearly  be  acting  within  the 
provides  in  periodic  agreements  wit 
space  in  the  Symphony  Hall  scheduli 
result  in  "better  scheduling  and  mo 
other  management  details,  such  as  t 
Symphony  Hall  is  available  for  use 
as  opposed  to  visiting  attractions, 
allocated  to  the  Symphony  for  offic 
extent  to  which  the  Symphony  should 
the  Symphony  Hall  relative  to  other 


nces,  the  War  Memorial  Board 
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users . 


APPROVED: 


Respectfully  submitted, 

LOUISE  H.  RENNE,  City  Attorney 


c>_^^v 
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JUDITH  L.  TEICHMAN 
Deputy  City  Attorney 


^jW^  ^  /^n*a— 


LOUISE  H.  RENNE 
City  Attorney 


ty  and  County  of  San  Francisco: 


Office  of  City  Attorney 


Louise  H.  Renne, 
City  Attorney 
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Deputy  City  Attorneys 


1)   Is  Part  One, 
force  and  effect? 


QUESTIONS  AND  CONCLUSIONS 
setting  forth  Master  Plan  policies,  of  any  legal 


Yes.   Part  One  of  Proposition  M  is  of  legal 
force  and  effect.   It  effectively  amends  the  City 
Planning  Code,  adding  eight  Priority  Policies  to 
the  Code  and  requiring  that  future  land  use 
actions  be  consistent  with  those  Policies. 
However,  the  provision  requiring  that  the 
Policies  be  added  to  the  City's  Master  Plan  is 
not  legally  binding.   Nonetheless,  this 
conclusion  has  little,  if  any,  practical  impact 
on  the  implementation  of  the  Policies,  since  they 
are  fully  operative  as  part  of  the  City  Planning 
Code . 

2)   Is  the  requirement  that  the  Planning  Commission  must  make  a 
finding  of  conformity  with  the  eight  Master  Plan  priority 
policies  before  issuing  a  permit  for  any  demolition,  conversion 
or  change  of  use  a  legal  limitation  on  the  Planning  Commission's 
Charter  granted  authority? 

Yes,  insofar  as  Proposition  M  adds  the  eight 
Priority  Policies  to  the  City  Planning  Code.   The 
City  Planning  Commission  may  not  approve  any 
permit  for  demolition,  conversion  or  change  of 
use  absent  a  finding  that  the  proposed  project  is 
consistent  with  the  Priority  Policies.   However, 
the  City  Planning  Commission  is  not  legally 
required  to  amend  the  Master  Plan, 
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3)  If  the  Master  Plan  priority  policy  provision  is  legal,  will 
an  environmental  impact  report  be  required  before  the  Planning 
Commission  may  amend  the  existing  Master  Plan? 

No.   Although,  in  general,  environmental  review 
is  necessary  before  the  City  Planning  Commission 
may  amend  the  Master  Plan,  Proposition  M's 
requirement  that  the  Master  Plan  be  amended  is  not 
legally  binding  on  the  City  Planning  Commission. 

4)  If  the  Master  Plan  priority  policy  provision  is  legal,  is  the 
Planning  Commission  prohibited  from  issuing  permits  prior  to  the 
adoption  of  a  revised  master  plan? 

No.   The  City  Planning  Commission  is  not 
legally  required  to  amend  the  Master  Plan. 
Nonetheless,  the  City  may  not  issue  permits 
unless  it  finds  the  project  consistent  with  the 
Priority  Policies  in  the  City  Planning  Code. 

5)  If  the  Master  Plan  priority  policy  provision  is  legal,  is  the 
Planning  Commission  prohibited  from  adopting  a  rezoning  plan, 
such  as  South  of  Market  or  Neighborhood  Commercial,  prior  to  the 
adoption  of  a  revised  Master  Plan? 

No.   The  City  Planning  Commission  may  adopt 
rezoning  plans  without  amending  the  Master  Plan. 
Nonetheless,  the  City  may  not  adopt  a  zoning 
ordinance  or  legislation  which  requires  an 
initial  study  under  the  California  Environmental 
Quality  Act  unless  the  City  determines  that  the 
ordinance  or  legislation  is  consistent  with  the 
Priority  Policies  in  the  City  Planning  Code. 

6)  If  the  Master  Plan  priority  policy  provision  is  legal,  does 
Proposition  M  prevent  the  Planning  Commission  from  approving 
projects  such  as  the  expansion  of  the  Conservatory  of  Music,  the 
Irving  Street  Walgreens  Store,  various  proposed  hospital 
sponsored  medical  office  buildings,  the  Pineview  Housing  Project 
and  the  Kaiser  Hospital  expansion  if  they  conflict  with  the  "M" 
pol icies? 

Yes.   The  City  Planning  Commission  may  approve 
such  projects  if,  considering  all  aspects  of  the 
project,  the  Commission  finds  that  on  balance, 
the  project  will  further  the  Priority  Policies 
and  not  obstruct  their  attainment. 

7)  Does  Proposition  M  apply  to  office  projects  which  may  be 
proposed  in  the  future  by  the  Federal  or  State  Government  or  the 
Redevelopment  Agency,  e.g.,  a  new  GSA  building? 

-  2  - 


No.   Proposition  M  does  not  apply  to  federally- 
owned  office  buildings  proposed  by  the  Federal 
government  for  its  agencies'  own  use  on  federal 
lands.   Nor  does  Proposition  M  apply  to  office 
projects  proposed  by  the  State  government  for  its 
agencies'  own  use.   Proposition  M  applies  to  the 
Redevelopment  Agency  only  to  the  extent  that  it 
does  not  conflict  with  California  redevelopment 
law  and  any  redevelopment  plan  adopted  by  the 
Board  of  Supervisors. 

8)  Are  Mission  Bay  and  Executive  Park  prevented  from  proceeding 
in  their  current  mixed  use  form  unless  there  is  a  separate  vote 
of  the  people  authorizing  the  project  by  ordinance?   This  assumes 
that  the  office  component  of  each  project  would  be  above  the 
400,000  square  foot  annual  limit. 

No.   Proposition  M  does  not  necessarily 
prevent  these  projects  from  proceeding.   However, 
the  City  could  not  approve  the  currently  proposed 
office  development  components  of  both  Mission  Bay 
and  Executive  Park  in  their  entirety  in  any 
single  year  without  a  separate  vote  of  the  people. 

9)  Is  the  Olympia  and  York  office  building  on  Central  Block  1 
and  the  proposed  office  and  housing  structures  on  East  Blocks  1 
and  2  stopped  by  Proposition  M?   (Assumes  a  building  size  of  more 
than  400,000  square  feet.) 

No.   Those  projects  may  proceed  pursuant  to 
the  applicable  redevelopment  plan. 

10)  Is  the  Ferry  Building  renovation  stopped  by  Proposition  M 
and  will  it  take  a  separate  vote  of  the  people  under  "M"? 
(Assumes  an  office  component  of  more  than  400,000  square  feet.) 

No.   Since  the  Ferry  Building  is  surplus  Port 
property  not  devoted  to  maritime  uses.  Proposition 
M  applies  to  the  Ferry  Building.   Because  the 
office  component  of  the  Ferry  Building  renovation 
adds  less  than  400,000  square  feet.  Proposition  M 
does  not  stop  the  project  or  require  a  separate 
vote  of  the  people  to  approve  the  project. 

11)  Are  all  reconstruction  and  remodeling  projects  over  24,999 
square  feet  brought  within  the  Proposition  M  square  footage  cap? 
In  other  words,  could  all  large  office  space  renovation  and 
remodeling  projects  be  stopped  by  "M"  if  the  space  is  not 
included  Vftithin  the  400,000  square  foot  annual  allotment? 
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No.   The  renovation  or  remodeling  of  office 
space  is  only  subject  to  the  office  cap  if  it  has 
the  effect  of  adding  25,000  or  more  square  feet  of 
office  space. 

12)  Does  Proposition  M  apply  to  projects  on  land  zoned  for 
industrial  uses,  such  as  the  Falstaff  or  Lucky  Brewery  sites, 
research  and  development  projects  which  might  be  proposed  along 
the  waterfront  in  the  Bayview  or  in  Mission  Bay  or  housing 
developments  such  as  Poly  High  School? 

Yes.   If  these  projects  require  any 
governmental  action  within  the  scope  of 
Proposition  M,  the  requirements  of  Proposition  M 
apply,  regardless  of  the  zoning  district. 

13)  Does  the  construction  of  a  building  approved  by  a  non-City 
entity,  like  the  Redevelopment  Agency,  require  the  Planning 
Commission  to  reduce  the  amount  of  any  available  square  footage 
cap? 

Yes.   Proposition  M  sets  the  cap  on  the  amount 
of  office  space  approved  each  year  at  950,000 
square  feet.   The  City  must  reduce  that  amount  by 
475,000  square  feet  per  year  to  account  for 
previously  approved  projects,  including  projects 
which  were  approved  by  the  Redevelopment  Agency. 
Office  projects  approved  by  non-City  entities  in 
the  future  will  count  against  the  remaining  475,000 
square  foot  cap. 

14)  Does  the  "beauty  contest"  criteria  of  the  existing  Downtown 
Plan  apply  to  projects  reviewed  under  the  reduced  Proposition  M 
square  footage  cap? 

Yes.   Proposition  M  leaves  intact  City 
Planning  Code  Section  321,  which  contains  the 
review  cri  teria. 

15)  Is  the  proposed  Federal  Home  Loan  Bank  building  stopped  by 
Proposition  M's  annual  limit  if  it  is  more  than  400,000  square 
feet?  Would  any  building  more  than  400,000  square  feet  be 
stopped  by  "M"  as  there  is  no  provision  for  carry  over  of  footage 
to  the  next  year? 

*  No.   Proposition  M  provides  for  the  carryover 
of  unallocated  square  footage  to  the  next 
approval  period.   Therefore,  it  is  possible  to 
approve  a  project  which  includes  more  than 
400,000  square  feet  of  office  space. 


16)  Do  projects  which  have  been  approved,  but  for  which  permits 
have  yet  to  be  issued,  such  as  the  Showplace  Square  Hotel  and 
Contract  Center,  a  33  unit  housing  complex  at  17th  and  Eureka 
Streets,  and  a  41  unit  housing  project  at  1150  Sacramento  Street, 
fall  under  the  provisions  of  Proposition  M? 

Yes.   The  City  may  not  issue  permits  for 
approved  projects  that  are  subject  to 
environmental  review  unless  the  City  first  finds 
that  such  projects  are  consistent  with  the 
Priority  Policies  added  to  the  City  Planning  Code. 

17)  How  does  one  calculate  the  amount  of  the  Proposition  M 
square  footage  cap  that  remains  available  to  the  Planning 
Commission  after  previously  approved  projects  are  deducted? 

Proposition  M  sets  the  cap  on  new  office 
development  at  950,000  square  feet.   During  the 
first  years  under  Proposition  M,  the  City  must 
reduce  that  amount  to  475,000  square  feet  each 
year  to  account  for  previously  approved 
projects.   Of  the  475,000  square  feet,  the  City 
must  reserve  75,000  square  feet  each  year  for 
office  buildings  between  25,000  and  49,999  square 
feet.   If  the  City  approves  less  than  475,000 
square  feet  in  one  year,  the  City  may  carry  over 
the  remainder  to  the  next  year. 

18)  Will  Proposition  M  stop  the  conversion  of  the  Mission  Armory 
into  a  film  production  center  under  an  agreement  between  a 
developer,  the  Mayor's  Office  of  Housing  and  Economic  Development 
and  Community  groups  because  it  may  conflict  with  the  Master  Plan 
priority  policy  provision? 

No.   The  City  may  approve  this  project  if  the 
City  finds  that  on  balance,  the  project  is 
consistent  with  the  Priority  Policies.   With 
respect  to  the  building  permit  and 
reclassification  ordinance  necessary  for  the 
Mission  Armory  project,  the  Department  of  City 
Planning  initially  makes  the  finding.   In 
addition,  before  adopting  the  reclassification 
ordinance,  the  Board  of  Supervisors  must  find  that 
the  ordinance  is  consistent  with  the  Priority 
Policies.   If  a  party  appeals  the  Department's 
approval  or  disapproval  of  a  building  permit  to 
the  Board  of  Permit  Appeals,  that  body  may  review 
<he  Department's  consistency  finding  insofar  as  it 
relates  to  the  building  permit. 
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QUESTION  NO.  1 

Is  Part  One,  setting  forth  Master  Plan  policies,  of  any 
legal  force  and  effect? 

CONCLUSION 

Yes.   Part  One  of  Proposition  M  is  of  legal  force  and 
effect.   It  effectively  amends  the  City  Planning  Code,  adding 
eight  Priority  Policies  to  the  Code  and  requiring  that  future 
land  use  actions  be  consistent  with  those  Policies.   However,  the 
provision  requiring  that  the  Policies  be  added  to  the  City's 
Master  Plan  is  not  legally  binding. 

The  explanation  for  these  conclusions  lies  in  the  origins 
of  Proposition  M.   Four  members  of  the  Board  of  Supervisors 
placed  Proposition  M  on  the  ballot.   The  San  Francisco  Charter 
provides  that  four  members  of  the  Board  may  only  submit  to  the 
voters  ordinances  "which  the  Supervisors  are  empowered  to  pass." 
(Charter  Section  9.108(a).)   Thus,  whether  the  provisions  of 
Proposition  M  are  valid  turns  on  whether  the  Charter  empowers  the 
Board  to  adopt  those  provisions. 

The  Charter  authorizes  the  Board  to  amend  the  City  Planning 
Code  by  adding  new  policies  and  requiring  future  land  use 
decisions  to  be  consistent  with  those  policies.   In  contrast, 
however,  the  Charter  does  not  empower  the  Board  to  amend  the 
Master  Plan.   Accordingly,  the  provisions  of  Proposition  M  which 
require  amendment  of  the  Master  Plan  were  beyond  the  Board's 
authority  to  submit  to  the  voters. 

In  practical  terms,  however,  this  conclusion  has  little,  if 
any,  impact  on  the  implementation  of  Proposition  M's  Priority 
Policies.   The  Policies  are  fully  operative  as  part  of  the  City 
Planning  Code.   As  a  result,  future  development  will  be  subject 
to  the  Priority  Policies  as  effectively  as  if  those  Policies  were 
part  of  the  Master  Plan. 

ANALYSIS 

Part  One  of  Proposition  M  adds  Section  101.1  to  the  City 
Planning  Code.-''  Generally,  the  provisions  of  this  new  section 
fall  into  two  categories:  (1)  provisions  which  do  not  call  for 
amending  the  Master  Plan  and  (2)  provisions  which  do.   The  first 
category  fncludes  provisions  which  add  the  eight  Priority 


-"^  For  the  text  of  Proposition  M,  see  Exhibit  A  to  this 
opinion. 


■    s  I  •  »  J 
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Policies  to  the  Code,  and  require  that  future  development  be 
consistent  with  those  Policies-^  and  with  the  Master  Plan.-'' 
The  second  category  includes  provisions  which  would  add  the 
Priority  Policies  to  the  Master  Plan  and  require  that  the  Plan 
present  "an  integrated,  internally  consistent  and  compatible 
Statement  of  Policies  for  San  Francisco."-^ 

Charter  Section  9.108  is  the  Charter  provision  which 
authorized  four  members  of  the  Board  of  Supervisors  to  submit 
Proposition  M  to  the  voters.   That  section  provides  in  part: 

"Any  ordinance  which  the  supervisors  are 
empowered  to  pass  may  be  submitted  to  the  electors 
by  a  majority  of  the  board  at  a  general  election  or 
at  a  special  election  called  for  the  purpose  .... 
Any  such  ordinance  may  be  proposed  by  one-third  of 
the  supervisors,  or  by  the  mayor,  and  when  so  pro- 
posed shall  be  submitted  to  the  electors  at  the  next 
succeeding  general  election."  (Emphasis  added.) 

Since  four  supervisors  submitted  Proposition  M  to  the 
voters,  the  question  is  whether  Part  One  of  Proposition  M  is  an 
"ordinance  which  the  supervisors  are  empowered  to  pass."   For 
purposes  of  analysis,  we  consider  separately  the  two  categories 
of  provisions  described  above. 

With  respect  to  the  first  category.  Charter  Section  7.501 
empowers  the  Board  of  Supervisors  to  pass  City  Planning  Code 
amendments.   Accordingly,  the  sections  of  Part  One  which  add  the 
Priority  Policies  to  the  City  Planning  Code  and  require  that 
future  development  be  consistent  with  those  Policies  and  with  the 
Master  Plan  were  properly  submitted  to  the  voters.—^ 


^'    Section  101.1(b),  (c),  and  (e). 

-^  Section  101.1(d)  and  (e).   A  finding  of  consistency 
with  the  Master  Plan  is  not  required  until  January  1,  1988. 

-^  Sections  101.1(a)  and  (b).   These  sections  state  that 
the  City  Planning  Commission  must  amend  the  Master  Plan  by 
January  1 ,  1988. 

-''  There  is  nothing  unusual  about  amending  the  Code  to 
add  policy  statements  or  to  require  that  subsequent  actions  be 
consistent  with  those  policies.   The  City  Planning  Code  already 
contains  .similar  policy  statements  and  regulations  which  the 
Board  has  enacted  in  the  past.   (See,  among  others.  City  Planning 
Code  ("CPC")  Sections  303,  304,  321.) 


With  respect  to  the  second  category,  however,  the  Charter 

sections  governing  amendment  of  the  Master  Plan  grant  exclus  ive 

authority  to  the  City  Planning  Commission.  Section  3.524 
provides : 

"It  shall  be  the  function  and  duty  of  the  city 
planning  commission  to  adopt  and  maintain,  including 
necessary  changes  therein,  a  comprehensive, 
long-term,  general  plan  for  the  improvement  and 
future  development  of  the  city  and  county,  to  be 
known  as  the  master  plan."   (Emphasis  added.) 

Charter  Section  3.525  establishes  the  manner  in  which  the 
Master  Plan  may  be  amended.   Section  3.525  provides  in  pertinent 
part: 

"Adoption  of  the  master  plan  or  portions  thereof 
or  amendments,  extensions  or  additions  thereto  shal 1 
be  by  resolution  carried  by  the  affirmative  votes  of 
not  less  than  a  majority  of  all  the  members  of  the 
commi  ss  ion . "   (Emphasis  added.) 

The  Charter  makes  no  provision  for  Board  action  in  amending 
the  Master  Plan.   Indeed,  the  only  references  to  the  Board  of 
Supervisors  in  the  Charter's  scheme  for  enacting  and  amending  the 
Master  Plan  are  as  follows:   (1)  a  requirement  that  Commission 
resolutions  adopting  or  amending  the  Master  Plan  "shall  be 
certified  to  the  mayor  and  the  board  of  supervisors"  (Charter 
Section  3.525);  and  (2)  a  provision  stating  that  "the  department 
of  city  planning  may  make  such  reports  and  recommendations  to  the 
.  .  .  board  of  supervisors  .  .  .  as  i t  may  deem  necessary  to 
secure  understanding  and  a  systematic  effectuation  of  the 
recommendations  of  the  master  plan,"   (Charter  Section  3.526.) 

In  short,  the  Charter  delegates  exclusive  authority  to 
adopt  and  amend  the  Master  Plan  to  the  City  Planning  Commission. 
A  city's  charter  is  its  constitution.   The  Board  cannot  pass  an 
ordinance  which  abridges  or  infringes  upon  the  Commission's 
charter-given  authority.   (See .  Brown  v.  Berkeley  (1976)  57 
Cal.App.3d  223,  231.)   Since  the  Board  is  "not  empowered  to  pass" 
an  ordinance  amending  the  Master  Plan,  the  Board  could  not 
properly  submit  to  the  voters  those  provisions  in  Part  One  which 
require  such  an  amendment.   Accordingly,  the  voters'  subsequent 
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approval  of  those  provisions  is  not  legally  binding. -^^ 

In  reaching  our  conclusion,  we  are  mindful  that  courts 
strongly  presume  the  validity  of  ballot  propositions  and  construe 
such  measures  liberally  to  give  effect  to  the  voters'  intent. 
These  principles  apply  equally  in  construing  the  San  Francisco 
Charter.   When  the  voters  adopted  the  Charter,  they  clearly 
limited  the  Board's  authority  to  propose  initiative  measures.   To 
uphold  Proposition  M's  attempt  to  amend  the  Master  Plan  would 
subvert  those  limitations. 

Moreover,  the  conclusions  here  give  effect  to  the  voters' 
intent  that  future  development  be  consistent  with  the  Priority 
Policies.   In  approving  Proposition  M,  a  majority  of  voters 
intended  that  the  City  adopt  the  eight  Priority  Policies  and  that 
future  development  actions  be  consistent  with  those  policies.   By 
effectively  amending  the  City  Planning  Code  to  add  the  Priority 
Policies,  the  voters  have  accomplished  that  goal  regardless  of 
Proposition  M's  unsuccessful  attempt  to  amend  the  City's  Master 
Plan.-^^ 


— ''  Proponents  of  Proposition  M  have  suggested  that 
because  the  City  did  not  file  a  legal  challenge  to  Proposition  M 
before  the  election,  the  City  is  equitably  estopped  from  claiming 
that  any  portion  of  Proposition  M  is  invalid.   It  is  well  settled, 
however,  that  courts  strongly  disfavor  preelection  review  of 
ballot  propositions.   In  Brosnahan  v.  Eu  (1982)  31  Cal.3d  1,  4, 
the  California  Supreme  Court  stated: 

"As  we  have  frequently  observed,  it  is  usual ly 
more  appropriate  to  review  constitutional  and 
other  challenges  to  ballot  propositions  or 
initiative  measures  after  an  elect  ion  rather  than 
to  disrupt  the  electorate  process  by  preventing 
the  exercise  of  the  people's  franchise,  in  the 
absence  of  some  clear  showing  of  invalidity." 
(Emphasis  added.) 

Having  abided  by  this  rule,  the  City  would  not  be  estopped  from 
questioning  the  validity  of  a  portion  of  Proposition  M  after  the 
elect  ion. 

-^^  The  Master  Plan  contains  general  policies  and 
objectives  for  the  future  development  of  San  Francisco.   If 
Proposition  M  had  been  effective  in  requiring  an  amendment  to  the 
Master  Plan,  the  City  Planning  Commission  would  have  had  to 
undertake  the  process  of  revising  the  Master  Plan  to  insure  that 
all  of  its  policy  statements  were  consistent  with  the  eight 
Priority  Policies. 


Proposition  M's  "severability  clause"  helps 
assure  the  achievement  of  this  goal.   That  clause  provides: 

"If  any  part  of  this  initiative  is  held 
invalid  by  a  court  of  law,  or  the  application 
thereof  to  any  person  or  circumstance  is  held 
invalid,  such  invalidity  shall  not  affect  the 
other  parts  of  the  initiative  or  applications 
which  can  be  given  effect  without  the  invalid 
part  or  application  hereof  and  to  this  end  the 
sections  of  this  initiative  are  separable." 

The  courts  of  this  state  generally  give  effect  to  such 
clauses  by  upholding  the  valid  portions  of  initiative  measures 
even  when  finding  other  portions  invalid.   (See .  e.  g . ,  Patterson 
V.  County  of  Tehama  (1986)  184  Cal.App.3d  1546,  1568.) 
Accordingly,  we  conclude  that  the  eight  Priority  Policies  which 
Proposition  M  adds  to  the  City  Planning  Code  are  of  full  legal 
force  and  effect . 

QUESTION  NO.  2 

Is  the  requirement  that  the  Planning  Commission  must  make  a 
finding  of  conformity  with  the  eight  Master  Plan  priority 
policies  before  issuing  a  permit  for  any  demolition,  conversion 
or  change  of  use  a  legal  limitation  on  the  Planning  Commission's 
Charter  granted  authority? 

CONCLUSION 

Yes,  insofar  as  Proposition  M  adds  the  eight  Priority 
Policies  to  the  City  Planning  Code.   The  City  Planning  Commission 
may  not  approve  any  permit  for  demolition,  conversion  or  change 
of  use  absent  a  finding  that  the  proposed  project  is  consistent 
with  the  Priority  Policies.   However,  the  City  Planning 
Commission  is  not  legally  required  to  amend  the  Master  Plan. 

ANALYS I S 

The  provision  of  Proposition  M  which  amends  the  City 
Planning  Code  to  incorporate  the  "Priority  Policies"  is  legally 
effective.   (CPC  Section  101.1(b).)   The  same  is  true  of  the 
provision  requiring  the  City  to  make  a  finding  of  conformity  with 
the  Priority  Policies  before  issuing  a  permit  for  demolition, 
conversion  or  change  of  use.   (CPC  Section  101.1(e).)   However, 
the  City  Planning  Commission  is  not  legally  required  to  amend  the 
Master  Plan  to  include  the  Priority  Policies.   (See  Answer  to 
Quest  ion  No.  1 . ) 
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QUESTION  NO.  3 

If  the  Master  Plan  priority  policy  provision  is  legal,  will 
an  environmental  impact  report  be  required  before  the  Planning 
Commission  may  amend  the  existing  Master  Plan. 

CONCLUS I  ON 

No.   Although,  in  general,  environmental  review  is 
necessary  before  the  City  Planning  Commission  may  amend  the 
Master  Plan,  Proposition  M's  requirement  that  the  Master  Plan  be 
amended  is  not  legally  binding  on  the  City  Planning  Commission. 

ANALYSIS 

The  California  Environmental  Quality  Act  (CEQA)  requires 
environmental  review  before  the  City  Planning  Commission  may 
amend  the  Master  Plan.   As  discussed  above,  however.  Proposition 
M's  requirement  that  the  Commission  amend  the  Master  Plan  is  not 
legal ly  binding. 

Although  Proposition  M  does  effectively  amend  the  City 
Planning  Code  to  incorporate  the  eight  Priority  Policies,  this 
amendment  to  the  City  Planning  Code  does  not  require 
environmental  review.   CEQA  does  not  apply  to  City  Planning  Code 
amendments  adopted  by  initiative.   (14  Cal.  Admin.  Code  Section 
15378.) 

QUESTION  NO.  4 

If  the  Master  Plan  priority  policy  provision  is  legal,  is 
the  Planning  Commission  prohibited  from  issuing  permits  prior  to 
the  adoption  of  a  revised  master  plan? 

CONCLUSION 

No.   The  City  Planning  Commission  is  not  legally  required 
to  amend  the  Master  Plan.   Nonetheless,  the  City  may  not  issue 
permits  unless  it  finds  the  project  consistent  with  the  Priority 
Policies  in  the  City  Planning  Code. 

ANALYSIS 

As  discussed  in  the  answer  to  Question  No.  1,  the  City 
Planning  Commission  is  not  required  to  amend  the  Master  Plan  to 
incorporate  the  Priority  Policies.   Therefore,  the  City  may 
approve  permits  without  first  adopting  a  revised  Master  Plan. 
However,  the  Commission  may  not  approve  a  permit  for  a  project 
governed  by  Subsection  101.1(e)  of  Proposition  M  unless  the 
project  is  consistent  with  the  Priority  Policies  added  to  the 
City  Planning  Code.   Furthermore,  for  any  such  permit  issued 
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after  January  1,  1988,  the  Commission  must  also  find-that  the 
project  is  consistent  with  the  Master  Plan.   (CPC  Section 
101.1(e).) 

QUESTION  NO.  5 

If  the  Master  Plan  priority  policy  provision  is  legal,  is 
the  Planning  Commission  prohibited  from  adopting  a  rezoning  plan, 
such  as  South  of  Market  or  Neighborhood  Commercial,  prior  to  the 
adoption  of  a  revised  Master  Plan? 

CONCLUSION 

No.   The  City  Planning  Commission  may  adopt  rezoning  plans 
without  amending  the  Master  Plan.   Nonetheless,  the  City  may  not 
adopt  a  zoning  ordinance  or  legislation  which  requires  an  initial 
study  under  the  California  Environmental  Quality  Act  unless  the 
City  determines  that  the  ordinance  or  legislation  is  consistent 
with  the  Priority  Policies  in  the  City  Planning  Code. 

ANALYS 1 S 

As  discussed  in  the  answer  to  Question  No.  1,  the  City 
Planning  Commission  is  not  required  to  amend  the  Master  Plan  to 
incorporate  the  Priority  Policies.   Therefore,  the  Commission  may 
adopt  a  rezoning  plan,  such  as  the  plans  for  South  of  Market  or 
Neighborhood  Commercial  Districts,  without  first  revising  the 
Master  Plan. 

Nonetheless,  under  Section  101.1(c)  of  Proposition  M,  the 
City  may  not  adopt  any  zoning  ordinance  "unless  prior  to  that 
adoption  it  has  specifically  found  that  the  ordinance  ...  is 
consistent  with  the  Priority  Policies  .  .  ."  which  Proposition  M 
adds  to  the  City  Planning  Code.   Section  101.1(e)  of  Proposition 
M  also  mandates  this  review  for  consistency  prior  to  "adopting 
any  legi  s 1  at  ion  which  requires  an  initial  study  under  the 
California  Environmental  Quality  Act  .  .  .  .  "   (Emphasis 
added.  ) 

Therefore,  the  issue  is  whether  rezoning  plans,  such  as 
those  for  South  of  Market  or  Neighborhood  Commercial  Districts, 
are  either  "zoning  ordinances"  or  "legislation  which  requires  an 
initial  study"  under  CEQA.   To  address  this  issue  completely,  we 
must  consider  the  two  stages  in  which  the  City  typically 
implements  rezoning  plans. 

First,  the  City  Planning  Commission  or  the  Board  of 
Supervisors  adopts  interim  zoning  controls  while  the  Department 
of  City  Planning  conducts  a  planning  study  and  prepares  permanent 
amendments  to  the  City  Planning  Code.   Second,  the  City  Planning 
Commission  and  Board  of  Supervisors  consider  permanent  legisla- 
tion for  the  Board's  adoption. 


With  respect  to  the  first  stage,  City  Planning  Code  Section 
306.7  authorizes  the  Board  of  Supervisors  and  the  City  Planning 
Conimission  to  adopt  interim  zoning  controls  by  resolut  ion.   Since 
a  resolution  is  not  a  "zoning  ordinance,"  Section  101.1(c)  of 
Proposition  M  does  not  apply  to  interim  controls. 

Less  clear  is  whether  interim  zoning  controls  are 
"legislation"  within  the  meaning  of  Section  101.1(e). 
Technically,  the  imposition  of  interim  zoning  controls  is  not  a 
legislative  act,  but  a  quasi-legislative  act.   City  Planning  Code 
Section  306.7  specifically  provides  for  interim  zoning  controls 
pursuant  to  a  "legislative  rule-making  power."  Arguably  then, 
the  imposition  of  interim  zoning  controls  is  not  "legislation" 
subject  to  the  consistency  requirement  of  Section  101.1(e). 

However,  this  argument  rests  on  a  fine  distinction  between 
legislative  and  quasi-legislative  acts.   Interim  zoning  controls 
may  remain  in  effect  for  up  to  two  years.   During  that  period, 
all  permit  applications  for  projects  in  the  affected  area  are 
subject  to  the  interim  controls.   In  light  of  the  voters'  clear 
intent  to  establish  Priority  Policies  to  guide  significant 
planning  decisions,  courts  are  likely  to  construe  broadly  the 
phrase  "any  legislation"  to  encompass  the  adoption  of  interim 
zoning  controls.   Thus,  before  adopting  interim  controls,  the 
City  must  find  that  they  are  consistent  with  the  Priority 
Pol icies . 

Turning  to  the  second  stage  of  the  process,  the  adoption  of 
a  rezoning  plan  by  a  permanent  amendment  to  the  City  Planning 
Code  clearly  constitutes  a  "zoning  ordinance"  within  the  meaning 
of  Section  101.1(c).   Rezoning  plans,  such  as  those  for  South  of 
Market  and  Neighborhood  Commercial  Districts,  require  changes  in 
both  the  Zoning  Map  of  the  City  and  County  of  San  Francisco  and 
in  the  text  of  the  City  Planning  Code.   The  City  may  not  adopt 
such  rezoning  plans  unless  the  City  first  determines  that  the 
plan  is  consistent  with  the  Priority  Policies  set  forth  in 
Proposi  t ion  M. 

In  sum,  under  Proposition  M  the  City  must  make  consistency 
findings  before  adopting  either  (1)  an  interim  zoning  control 
which  requires  environmental  review  or  (2)  a  rezoning  plan  as  an 
amendment  to  the  City  Planning  Code. 

QUESTION  NO.  6 

If  rhe  Master  Plan  priority  policy  provision  is  legal,  do«s 
Proposition  M  prevent  the  Planning  Commission  from  approving 
projects  such  as  the  expansion  of  the  Conservatory  of  Music,  the 
Irving  Street  Walgreens  Store,  various  proposed  hospital 
sponsored  medical  office  buildings,  the  Pineview  Housing  Project 
and  the  Kaiser  Hospital  expansion  if  they  conflict  with  the  "M" 
pol icies? 


CONCLUSION 

Yes.   The  City  Planning  Conunission  may  approve  such 
projects  if,  considering  all  aspects  of  the  project,  the 
Conunission  finds  that  on  balance,  the  project  will  further  the 
Priority  Policies  and  not  obstruct  their  attainment. 

ANALYSIS 

Proposition  M  provides  that  the  City  may  not  approve 
certain  specified  land  use  actions  unless  they  are  consistent 
with  its  Priority  Policies.-^   These  policies  range  from 
preserving  existing  neighborhood-serving  retail  uses  to  achieving 
the  greatest  possible  earthquake  preparedness.   Proposition  M 
does  not  say  whether  a  proposed  action  must  be  consistent  with 
each  individual  Policy  or  with  the  Policies  as  a  whole.   The 
issue  may  arise  when  the  Policies,  as  applied  to  specific 
situations,  conflict  with  one  another. 

The  question  here  refers  to  several  specific  projects.   As 
explained  in  the  Answer  to  Question  No.  12,  whether  these 
specific  projects  are  subject  to  Proposition  M  depends  on  the 
nature  of  the  projects.   For  purposes  of  this  response,  we  assume 
that  these  projects  are  subject  to  Proposition  M's  consistency 
requirement  and  that  the  question  is  asking  how  to  apply  that 
requi  rement . 

Past  experience  under  the  Master  Plan  provides  important 
guidance.   Before  Proposition  M,  a  variety  of  state  and  local 
laws  already  required  the  City  to  find  consistency  with  the 
Master  Plan  before  the  City  could  approve  certain  actions.-^ 
In  implementing  these  laws,  the  City's  practice  has  been  to  base 
its  finding  of  consistency  upon  a  balancing  of  the  various 
objectives  and  policies  of  the  Master  Plan.   The  court  approved 


(1) 


-"   The  specified  land  use  actions  which  must  be 
consistent  with  the  Priority  Policies  include  the  following:  yi 
zoning  ordinances,  (2)  development  agreements,  (3)  permits  for 
any  project  or  legislation  which  requires  an  initial  study  under 
the  California  Environmental  Quality  Act,  (4)  permits  for  any 
demolition,  conversion  or  change  of  use,  and  (5)  any  action  which 
requires  a  finding  of  consistency  with  the  Master  Plan.   (See 
Sections  101.1(c)  and  (e).) 

-^  For  example,  before  the  City  may  approve  a  tentative 
subdivision  map  or  parcel  map,  the  City  must  find  that  the 
proposed  subdivision  is  consistent  with  the  Master  Plan. 
(Government  Code  Section  66473.5.)   In  addition,  the  City  may  not 
authorize  any  conditional  use  or  variance  which  would  adversely 
affect  the  Master  Plan.   (CPC  Sections  303(c)(3)  and  305(c)(5).) 
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this  approach  in  Foundation  for  San  Francisco's  Architectural 
Heritage  v.  City  and  County  of  San  Francisco  (1980)  106  Cal. 
App.3d  893,  915-916.   There  is  no  evidence  that  in  passing 
Proposition  M,  the  voters  intended  to  alter  the  City's  practice 
of  determining  consistency  by  considering  the  relevant  policies 
as  a  whole. 

This  approach  also  conforms  to  the  Guidelines  adopted  by 
the  California  Office  of  Planning  and  Research  interpreting  the 
requirement  that  zoning  ordinances  in  general  law  cities  be  con- 
sistent with  the  general  plan.-^''   (Government  Code  Section 
65860.)   The  Office  of  Planning  and  Research  uses  the  following 
standard: 

"An  action,  program,  or  project  is  consistent 
with  the  general  plan  if  it,  considering  all  its 
aspects,  will  further  the  objectives  and  policies 
of  the  general  plan  and  not  obstruct  their 
attainment."   (1980  General  Plan  Guidelines 
(Revised  1982),  pp.  74-77. ) 

Applying  the  same  standard  to  Proposition  M  comports  with 
the  settled  rule  that  where  legislation  is  ambiguous,  courts 
should  give  a  reasonable  and  common  sense  construction  that  will 
lead  to  wise  policy  rather  than  absurd  results.   (Costa  Mesa  v. 
McKenzie  (1973)  30  Cal.App.3d  763,  770.)   Construing  Proposition 
M  to  require  that  every  action  be  consistent  with  each  of  the 
eight  Priority  Policies  would  lead  to  the  extreme  result  of 
blocking  most  planning  actions. 

For  example.  Priority  Policy  No.  3  encourages  affordable 
housing  projects.   (See,  CPC  Section  101.1(b).)   Yet,  building 
such  projects  would  violate  Policy  Nos.  1  or  2  if  the  projects 
replaced  existing  housing  or  existing  retail  businesses.   ( Ibid. ) 
As  another  example,  the  Priority  Policy  of  preserving  existing 
affordable  housing  could  easily  conflict  with  the  Policy  of 
achieving  the  greatest  possible  earthquake  preparedness.  ( Ibid. ) 
Thus,  requiring  perfect  consistency  with  each  of  the  Priority 
Policies  could  prevent  many,  if  not  all,  affordable  housing 
projects . 

We  conclude  that  the  consistency  requirement  of  Proposition 
M  calls  for  a  balancing  of  the  eight  Priority  Policies  rather  than 
strict  compliance  with  each  and  every  one.   Subject  to  the  other 
provisions  of  Proposition  M  and  the  Code,  the  City  Planning 
Commission  may  approve  each  project  identified  in  this  question 
if,  after  considering  all  aspects  of  the  project,  the  Commission 


^-2-^  The  Office  of  Planning  and  Research  administers  the 
provisions  of  State  law  relating  to  general  plans  and  consistency 
requi  rements . 


concludes  that  approval  of  the  project  would  further-the  Priority 
Policies  and  not  obstruct  their  attainment.   If  a  particular 
action  would  advance  some  Policies  while  frustrating  others,  a 
finding  of  consistency  would  be  proper  only  if  the  Conunission 
concludes  that  the  benefits  in  furthering  some  of  the  Policies 
outweigh  the  harm  in  impeding  others.  -*-^^ 

QUESTION  NO.  7 

Does  Proposition  M  apply  to  office  projects  which  may  be 
proposed  in  the  future  by  the  Federal  or  State  Government  or  the 
Redevelopment  Agency;  e.g.,  a  new  GSA  building? 

CONCLUSION 

No.   Proposition  M  does  not  apply  to  federally-owned  office 
buildings  proposed  by  the  Federal  government  for  its  agencies' 
own  use  on  federal  lands.   Nor  does  Proposition  M  apply  to  office 
projects  proposed  by  the  State  government  for  its  agencies'  own 
use.   Proposition  M  applies  to  the  Redevelopment  Agency  only  to 
the  extent  that  it  does  not  conflict  with  California 
redevelopment  law  and  any  redevelopment  plan  adopted  by  the  Board 
of  Supervisors. 

ANALYS I S 

The  Federal  Government 

Proposition  M  does  not  apply  to  a  federally-owned  office 
building  proposed  by  the  Federal  government  for  its  agencies'  own 
use  on  federal  land,  such  as  a  new  General  Services 
Administration  building.   Principles  of  sovereign  immunity 
control  where  Federal  governmental  activity  is  concerned.   Where 
Congress  does  not  affirmatively  declare  its  agencies  subject  to 
regulation,  the  agency  remains  free  of  state  and  local 
regulation.   (Hancock  v.  Train  (1976)  426  U.S.  167,  178-179 
(state  may  not  require  air  pollution  permits  of  Army,  TVA  or  AEC 
facilities);  see,  Mayor  v.  Uni  ted  States  (1943)  319  U.S.  441,  445 
("activities  of  the  Federal  Government  are  free  from  regulation 
by  any  state")  . ) 


-^-^^  The  same  analysis  applies  to  entities  other  than  the 
City  Planning  Commission  required  to  make  the  consistency 
finding.  -(See  Answer  to  Question  No.  18.) 
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Congress  has  spoken  on  the  subject  of  zoning  regulation  of 
federal  buildings.   The  Federal  Urban  Land  Use  Act  and  its 
implementing  regulations  do  not  permit  the  City  to  block  or 
restrict  federal  projects.   (See,  40  U.S.C.  Sections  531  et  seq .  ; 
41  C.F.R.  Sections  101-19.100.) 

The  State  Government 

When  the  State  engages  in  sovereign  activities,  such  as  the 
construction  of  buildings  for  State  purposes,  it  is  not  subject 
to  local  regulation  unless  either  the  California  Constitution 
permits  local  regulation  or  the  Legislature  has  consented  to  such 
regulation.   The  State  Constitution  does  not  grant  such  consent. 
(Hall  V.  City  of  Taft  (1956)  47  Cal.2d  177,  183.)   As  a  general 
rule,  the  City  may  not  require  compliance  with  its  zoning 
ordinances  as  to  any  office  buildings  which  the  State  uses  for 
governmental  purposes.   (City  of  Orange  v.  Valenti  (1974)  37 
Cal.App.3d  240,  244.)   Therefore,  Proposition  M  will  generally 
not  apply  to  restrict  State  office  projects  built  for  the  use  of 
State  agencies. 

The  Redevelopment  Agency 

a .  In  General 

The  State  of  California  has  preempted  the  field  of 
community  redevelopment.   (Redevelopment  Agency  v.  City  of 
Berkeley  (1978)  80  Cal.App.3d  158,  169.)   The  State  has 
authorized  the  Board  of  Supervisors  to  adopt  redevelopment  plans 
which  have  the  same  preemptive  effect  as  State  law.   (j_d.  at 
170-71.)   Accordingly,  local  ordinances  apply  to  Redevelopment 
Agency  projects  only  insofar  as  they  do  not  conflict  with 
California  redevelopment  law  and  the  redevelopment  plan  adopted 
by  the  Board  of  Supervisors.   (Ibid. ;  Kehoe  v.  City  of  Berkeley 
(1977)  67  Cal.App.3d  666.  674. )~3^^ 

b.  Yerba  Buena  Gardens 

The  office  and  housing  developments  referred  to  in  Question 
No.  9  as  the  "Olympia  and  York  office  building  on  Central  Block  1 
and  the  proposed  office  and  housing  structures  on  East  Blocks  1 
and  2"  are  part  of  the  proposed  project  known  as  the  Yerba  Buena 
Gardens.   This  development  is  in  the  Yerba  Buena  Center 
redevelopment  area.   The  project  is  subject  to  a  redevelopment 


-5-^^  In  addition.  City  Planning  Code  Section  320(g)(2) 
exempts  specified  Redevelopment  Agency  projects  from  the  office 
cap.   Proposition  M  does  not  amend  or  otherwise  affect  this 
exempt  ion. 
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plan  which  the  Board  of  Supervisors  originally  adopted  on  April 
25,  1966  ("the  Plan").   A  review  of  the  Plan  discloses  that  it 
empowers  the  Redevelopment  Agency  to  determine  the  type,  size, 
height,  number,  and  use  of  buildings  in  the  Plan  area.   The 
requirements  of  Proposition  M  are  clearly  inconsistent  with  the 
autonomy  granted  to  the  Redevelopment  Agency  to  regulate  office 
development  in  this  redevelopment  area. 

Furthermore,  the  Redevelopment  Agency  has  executed  an 
extensive  land  disposition  agreement  with  Olympia  and  York 
pursuant  to  Part  III  F.  of  the  Plan.   The  disposition  agreement 
contains  detailed  provisions  prescribing  the  use  of  each  aspect 
of  the  Verba  Buena  Gardens  development,  including  the  specific 
amount  and  location  of  office  space  and  housing  to  be  built. 
These  agreements  between  the  Redevelopment  Agency  and  Olympia  and 
York  preempt  any  and  all  local  regulations,  including  Proposition 
M,  which  would  dictate  the  amount  of  office  space  which  could  be 
built  in  this  project.   Moreover,  Section  320(g)(2)  specifically 
exempts  these  projects  from  the  office  cap  limitations. 

QUESTION  NO.  8 

Are  Mission  Bay  and  Executive  Park  prevented  from 
proceeding  in  their  current  mixed  use  form  unless  there  is  a 
separate  vote  of  the  people  authorizing  the  project  by 
ordinance?   This  assumes  that  the  office  component  of  each 
project  would  be  above  the  400,000  square  foot  annual  limit. 

CONCLUSION 

No.   Proposition  M  does  not  necessarily  prevent  these 
projects  from  proceeding.   However,  the  City  could  not  approve 
the  currently  proposed  office  development  components  of  both 
Mission  Bay  and  Executive  Park  in  their  entirety  in  any  single 
year  without  a  separate  vote  of  the  people. 

ANALYS I S 

Before  considering  the  effect  of  Proposition  M  on  Mission 

Bay  and  Executive  Park,  we  should  make  clear  our  understanding  of 

the  reference  in  this  (Question  to  "the  400,000  square  foot  annual 
1 imi  t . " 

Under  Section  321  of  Proposition  M,  the  City  may  approve 
950,000  square  feet  of  additional  office  space  each  year.-^^ 


-*-^''-When  the  Federal  Government,  the  State  Government  or 
the  Redevelopment  Agency  approve  an  office  project,  the  City  must 
deduct  the  project's  square  footage  from  the  475,000  square  feet 
that  the  City  Planning  Commission  may  approve  in  any  year,  even 
though  those  projects  are  not  themselves  subject  to  the  office 
cap  review  procedures.   (See  Answer  to  Question  No.  13.) 


Under  a  prescribed  formula  in  Section  321.1,  during  the  initial 
years  after  the  passage  of  Proposition  M,  the  City  miist  reduce 
that  amount  to  475,000  square  feet.   Of  this  475,000  square  feet, 
the  City  must  reserve  75,000  square  feet  for  buildings  adding 
between  25,000  and  49,999  square  feet  in  gross  floor  area  of 
office  development.   (CPC  Section  321(b)(4).)   This  "small  office 
building  reservation"  leaves  available  400,000  square  feet  for 
large  office  projects,  assuming  no  carryover  from  previous 
years.   (See  Answer  to  Question  No.  13). 

The  Mission  Bay  and  Executive  Park  projects  both  include  a 
mixture  of  office  development  and  other  uses.   The  office 
development  portion  of  each  project  exceeds  400,000  square  feet. 
Proposition  M  specifically  deleted  exceptions  from  the  annual 
limit  which  applied  to  these  two  projects.   (CPC  Section 
320(g)  ( 5)  .  )^-^^   Therefore,  during  those  years  when  the  City  may 
allocate  only  400,000  square  feet  for  large  office  projects,  the 
City  could  not  approve  these  projects  in  their  entirety  without  a 
separate  vote  of  the  people.   The  City  may,  however,  approve 
parts  of  the  proposed  office  components  of  these  projects, 
subject  to  the  annual  square  foot  limit. 

QUESTION  NO.  9 

Is  the  Olympia  and  York  office  building  on  Central  Block  1 
and  the  proposed  office  and  housing  structures  on  East  Blocks  1 
and  2  stopped  by  Proposition  M?   (Assumes  a  building  size  of  more 
than  400,000  square  feet.) 

CONCLUSION 

No.   Those  projects  may  proceed  pursuant  to  the  applicable 
redevelopment  plan. 

ANALYS I S 

See  Answer  to  Question  No.  7  above. 


-*-^^  See  Exhibit  B  to  this  opinion,  which  is  a  copy  of  a 
November  20,  1986  letter  from  the  City  Attorney  to  the  Zoning 
Administrator.  The  letter  advised  that  Executive  Park  is  not 
exempt  from  Proposition  M. 
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QUESTION  NO.  10 

Is  the  Ferry  Building  renovation  stopped  by  Proposition  M 
and  will  it  taice  a  separate  vote  of  the  People  under  M?   (Assumes 
an  office  component  of  more  than  400,000  sq.  ft.) 

CONCLUSION 

No.   Since  the  Ferry  Building  is  surplus  Port  property  not 
devoted  to  maritime  uses.  Proposition  M  applies  to  the  Ferry 
Building.-^^   Because  the  office  component  of  the  Ferry 
Building  renovation  adds  less  than  400,000  square  feet. 
Proposition  M  does  not  stop  the  project  or  require  a  separate 
vote  of  the  people  to  approve  the  project. 

ANALYS I S 

The  City's  police  power  to  regulate  property  under  the 
jurisdiction  of  the  Port  Commission  is  subject  to  special 
constraints.   These  constraints  arise  from  four  sources:   (1)  the 
common  law  Tidelands  Trust  Doctrine,  under  which  tidelands  — 
which  include  most  Port  property  —  are  held  in  public  trust  for 
purposes  of  maritime  commerce,  navigation  and  fisheries 
(hereinafter  referred  to  as  "maritime  purposes")  ( See  general ly , 
Shively  v.  Bowlby  (1893)  152  U.S.  1,  57;  People  v.  Cal ifornia 
Fish  Co.  (1913)  166  Cal.  576;  Calif.  Const.  Article  X,  Sections 
3-4);  (2)  the  Burton  Act  ("the  Act"),  which  transferred  the  Port 
in  trust  to  the  City  in  1968  for  maritime  purposes  (Stats  1968, 
Ch.  1333);  (3)  the  Transfer  Agreement  ("the  Agreement")  which  the 
State  and  the  City  negotiated  pursuant  to  the  Act;  and  (4)  a 
series  of  pertinent  Charter  amendments  incorporating  significant 
portions  of  the  Act.   (Charter  Sections  3.580  et^  seq .  ) 

The  Act,  the  Charter,  and  the  Transfer  Agreement  all  grant 
the  Port  Commission  the  "exclusive  power"  to  lease  Port  property 
under  its  jurisdiction  to  private  parties  for  development  if  the 
Commission  determines  that  the  property  "is  not  required"  for 
maritime  purposes  (hereinafter  referred  to  as  "surplus  Port 
property").   (Act,  Part  VII,  Section  12;  Charter  Section 


■^-^^   The  project  proposed  by  the  Port  Commission  and 
Continental  Development  Corporation  to  renovate  the  Ferry 
Building  also  includes  construction  of  a  three-story  office 
building  on  Pier  1  and  the  renovation  of  the  Agricultural 
Building  for  a  restaurant  and  the  World  Trade  Club.   These  three 
structures  have  been  collectively  referred  to  as  the  Ferry 
Bui Idi  ng  complex. 
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3.581(f);  Agreement,  part  VII,  para.  20.)   The  Port  Commission 
has  made  this  determination  with  respect  to  the  Ferry 
Bui  1  ding. -^-^^   Thus,  the  question  here  is  whether  the  City  may 
regulate  surplus  Port  property. 

Initially,  we  note  that  none  of  the  four  authorities  listed 
above  directly  addresses  the  scope  of  the  City's  police  power 
over  surplus  Port  property.   Nonetheless,  the  City's  historical 
authority  to  do  so  is  clear.   Before  the  State  transferred  the 
Port  to  the  City  in  1968,  Harbors  and  Navigation  Code  Section 
3000.7  empowered  the  City  to  apply  its  zoning  ordinances  to 
surplus  Port  property: 

"[T]he  [San  Francisco  Port]  authority  shall  request 
the  City  and  County  of  San  Francisco  to  provide 
zoning  ordinances  for  property  the  authority 
intends  to  lease  under  Section  3000.5  [relating  to 
surplus  Port  property]  and  said  City  and  County  i  s 
hereby  authorized  to  prepare  and  adopt  precise 
plans  and  zoning  plans  for  such  property  pursuant 
to  this  sect  ion.— ^   (Emphasis  added.) 

Nothing  in  the  Act,  the  Charter,  or  the  Transfer  Agreement 
suggests  that  as  part  of  its  agreement  to  assume  control 
over  the  Port,  the  City  divested  itself  of  its  existing 
authority  to  regulate  the  Port's  surplus  property. 

Moreover,  the  language  in  the  Act,  the  Charter  and 
the  Agreement  giving  the  Port  Commission  "exclusive  power" 
to  lease  surplus  Port  property  did  not  express  such  a 
divestiture.   In  the  context  of  the  City's  statutory 
authority  to  impose  its  zoning  ordinance  on  surplus 
property,  the  words  "exclusive  power"  clearly  meant  that  the 
Commission  alone  would  decide  such  matters  as  whether  Port 
property  is  surplus,  whether  it  should  be  leased,  for  what 
purposes  it  should  be  leased,  and  on  what  terms  it  should 
leased.   At  the  same  time,  however,  in  the  absence  of  an 
express  disavowal  by  the  City  of  Harbors  and  Navigation  Code 
Section  3000.7,  the  Commission's  power  to  do  these  things 
remained  subject  to  the  City's  police  power  in  zoning 
matters . 


^-^-^  On  April  9,  1980,  the  Port  Commission  passed 
Resolution  80-36  which  declared  that  the  Ferry  Building  was 
not  necessary  for  maritime  purposes. 

^-^^   The  Legislature  enacted  this  section  in  1937, 
when  the  State  directly  controlled  the  Port.   In  1971,  three 
years  after  the  State  transferred  the  Port  to  the  City,  the 
Legislature  repealed  this  section. 
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Several  principles  of  statutory  construction  confirm  this 
conclusion.   First,  to  ascertain  the  intent  of  a  Charter  or 
statutory  provision,  courts  look  beyond  the  provision  in  question 
in  order  to  give  effect  to  the  entire  system  of  applicable  law  at 
the  time  the  provision  was  adopted.   ( See ,  People  v.  Comingore 
(1977)  20  Cal.3d  142,  147.   Hence,  one  must  consider  the  Port 
Commission's  power  to  lease  surplus  Port  property  in  light  of 
Harbor  and  Navigations  Code  section  3000.7.   Such  consideration 
necessarily  leads  to  the  conclusion  that  the  voters'  intent  at 
the  time  of  the  transfer  was  that  the  Commission's  power  to 
develop  surplus  Port  property  continue  to  be  subject  to  the 
City's  zoning  regulations. 

Similarly,  under  the  "municipal  affairs"  doctrine,  a 
charter  or  statute  must  directly  express,  not  merely  imply, 
restrictions  on  the  exercise  of  a  city's  police  powers  before  a 
court  will  enforce  such  restrictions.   Cal .  Const.,  Art.  XI, 
Section  7;  see  generally.  City  of  Grass  Valley  v.  Walkinshaw 
(1949)  34  Cal. 2d  595,  599.)   Since  the  Act,  the  Charter  and  the 
Agreement  express  no  intention  of  repealing  or  limiting  the 
City's  police  power  to  zone  surplus  Port  property,  the  City 
retains  that  power. 

In  addition,  an  important  rationale  for  exclusive  Port 
jurisdiction  does  not  apply  to  property  which  the  Port  Commission 
decides  to  use  for  nonmaritime  purposes.   That  rationale  is  the 
Commission's  expertise  in  maritime  matters.   Using  Port  property 
for  nonmaritime  purposes  does  not  call  for  this  expertise. 
Accordingly,  the  Commission's  control  over  surplus  Port  property 
should  give  way  to  the  City's  general  police  power. 

Since  the  legal  authorities  discussed  above  do  not  directly 
address  the  issue  here,  its  resolution  is  not  free  from  doubt. 
Previous  City  Attorney's  opinions  have  concluded  that  surplus 
Port  property  is  subject  to  the  City's  police  power.   (City 
Attorney  Letter  Opinion  69-82;  City  Attorney  Opinion  86-05.) 
However,  other  advice  letters  have  concluded  that  the  Downtown 
Plan's  office  cap  and  the  Office  Affordable  Housing  Production 
Program  do  not  apply  to  surplus  Port  property.   (See ,  December 
12,  1985  letter  of  the  City  Attorney  to  Director,  Department  of 
City  Planning;  December  13,  1985  letter  of  the  City  Attorney  to 
Supervisor  Willie  B.  Kennedy.)   These  advice  letters  relied 
solely  upon  Charter  Section  3.581(f).   That  section  provides  that 
in  leasing  surplus  property,  the  Port  Commission  shall  authorize 
developments  and  uses  that  "the  Conmiission  finds  will  yield 
maximum  profits  to  be  used  by  the  Commission  in  furtherance  of 
commerce  and  navigation." 

Upon  reexamination,  we  now  believe  that  the  conclusions  of 
these  advice  letters  were  incorrect.   The  letters  mistook  the 
Port's  duty  to  maximize  profits  as  a  limitation  on  the  City's 
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police  power  to  regulate  local  property.   The  letters  cited  no 
authority  supporting  this  construction  of  the  Charter. 

In  addition  to  the  two  rules  of  construction  already 
discussed,  a  third  such  rule  undermines  the  conclusions  of  these 
advice  letters.   Courts  interpret  charters  and  other  legislation 
so  as  to  harmonize  their  various  parts.   (People  v.  Moroney 
(1944)  24  Cal.2d  638,  642.)   The  duty  of  the  Port  Commission 
under  Charter  Section  3.581(f)  to  maximize  profits  is  easy  to 
reconcile  with  the  City's  power  to  impose  zoning  ordinances.   The 
Charter  simply  obliges  the  Port  Commission  to  maximize  the  return 
from  surplus  Port  properties  within  the  confines  of  local  land 
use  regulation.   Accordingly,  the  City  retains  its  authority  to 
regulate  surplus  Port  property,  and  Proposition  M  applies  to  the 
Ferry  Bui Iding. 

This  conclusion  does  not  mean  that  Proposition  M  will 
necessarily  stop  the  Ferry  building  renovation.   Question  No.  10 
assumes  an  office  component  in  this  project  of  more  than  400,000 
square  feet.   The  Ferry  Building  project's  Final  Environmental 
Impact  Report  states  that  the  project  adds  96,000  square  feet  of 
office  space.   This  net  addition  is  well  within  the  400,000 
square  foot  annual  limit  in  Proposition  M.   Though  the  Ferry 
Building  project  will  have  to  compete  like  other  proposed 
projects  for  an  allocation  of  this  available  space,  as  a  legal 
matter.  Proposition  M  neither  stops  the  project  nor  requires  a 
special  election  to  approve  it.-^-^^ 

QUESTION  NO.  11 

Are  all  reconstruction  and  remodeling  projects  over  24,999 
square  feet  brought  within  the  Proposition  M  square  footage  cap? 
In  other  words,  could  all  large  office  space  renovation  and 
remodeling  projects  be  stopped  by  "M"  if  the  space  is  not  included 
within  the  400,000  square  foot  annual  allotment? 

CONCLUSION 

No.  The  renovation  or  remodeling  of  office  space  is  only 
subject  to  the  office  cap  if  it  has  the  effect  of  adding  25,000 
or  more  square  feet  of  office  space. 

ANALYS I S 

The  office  limitation  provisions  of  City  Planning  Code 
Sections  320-325  apply  only  to  those  projects  which  fall  within 


-^-^^  Under  Proposition  M,  the  Ferry  Building  project  would 
not  have  to  compete  with  other  projects  if  the  Ferry  Building 
renovation  added  less  than  25,000  square  feet  of  office  space. 


the  definition  of  "office  development,"  as  set  forth  in  Section 
320(g): 

"(g)  'Office  development'  shall  mean  construction, 
modification  or  conversion  of  any  structure  or  structures 
or  portion  of  any  structure  or  structures,  with  the  effect 
of  creating  additional  office  space  .  .  ." 

Section  320(a)  defines  the  term  "additional  office  space" 
as  follows: 

"(a)  'Additional  office  space'  shall  mean  the 
number  of  square  feet  of  gross  floor  area  of 
office  space  created  by  an  office  development, 
reduced,  in  the  case  of  a  modification  or 
conversion,  by  the  number  of  square  feet  of  gross 
floor  area  of  pre-existing  office  space  which  is 
lost ." 

Renovated  or  remodeled  offices  are  subject  to  the  office 
cap  only  if  they  have  "the  effect  of  creating  additional  office 
space,"  as  defined  in  Section  320(a).   If  the  renovation  or 
remodelling  does  not  create  more  than  24,999  square  feet  of 
additional  office  space,  it  is  not  subject  to  the  office  cap. 
(CPC  Section  320(g)l .) 

QUESTION  NO.  12 


Does  Proposition  M  apply  to  projects  on  land  zoned  for 
industrial  uses,  such  as  the  Falstaff  or  Lucky  Brewery  sites, 
research  and  development  projects  which  might  be  proposed  along 
the  waterfront  in  the  Bayview  or  in  Mission  Bay  or  housing 
developments  such  as  Poly  High  School? 

CONCLUSION 

Yes.   If  these  projects  require  any  governmental  action 
within  the  scope  of  Proposition  M,  the  requirements  of 
Proposition  M  apply,  regardless  of  the  zoning  district. 

ANALYSIS 

Proposition  M  contains  no  provision  limiting  its 
application  to  any  particular  zoning  district  or  portion  of  the 
City.   Indeed,  in  amending  City  Planning  Code  Sections  320 
through  325,  Proposition  M  establishes  a  ci  tywide  limitation  on 
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the  amount  of  office  development  that  may  be  appro ved.-^-^^ 

Whether  the  projects  named  in  Question  No.  12  are  subject 
to  the  requirements  of  Proposition  M  depends  on  the  specific 
nature  of  the  projects.   If  a  project  adds  25,000  square  feet  or 
more  of  office  space,  the  project  is  subject  to  the  annual  limit 
provisions  of  Proposition  M.  (CPC  Section  320(g)l.)   In  addition, 
projects  are  subject  to  a  finding  of  consistency  with  the 
Priority  Policies  if  the  projects  require  any  of  the  following: 
(1)  adoption  of  a  zoning  ordinance;  (2)  adoption  of  a  development 
agreement;  (3)  issuance  of  a  permit  or  adoption  of  legislation 
which  requires  an  initial  study  under  the  California 
Environmental  Quality  Act;  (4)  issuance  of  a  permit  for  any 
demolition,  conversion  or  change  of  use;  or  (5)  an  action  which 
requires  a  finding  of  consistency  with  the  Master  Plan.   (CPC 
Sections  101.1(c)  and  101.1(e).) 

With  respect  to  projects  "which  might  be  proposed  along  the 
waterfront"  on  property  under  the  Port  Commission's  jurisdiction, 
the  Answer  to  Question  No.  10  applies,  if  the  property  is  devoted 
to  nonmaritime  uses. 

QUESTION  NO.  13 

Does  the  construction  of  a  building  approved  by  a  non-City 
entity,  like  the  Redevelopment  Agency,  require  the  Planning 
Commission  to  reduce  the  amount  of  any  available  square  footage 
cap? 

CONCLUSION 

Yes.   Proposition  M  sets  the  cap  on  the  amount  of  office 
space  approved  each  year  at  950,000  square  feet.   The  City  must 
reduce  that  amount  by  475,000  square  feet  per  year  to  account  for 
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previously  approved  projects,  including  projects  which  were 
approved  by  the  Redevelopment  Agency.   Office  projects  approved 
by  non-City  entities  in  the  future  will  count  against  the 
remaining  475,000  square  foot  cap. 

ANALYSIS 

Before  answering  this  question,  we  must  first  explain  how 
the  cap  on  office  space  is  generally  calculated  under  Proposition 
M. 

Proposition  M  sets  a  950,000  square  foot  cap  on  the  amount 
of  office  space  which  the  City  may  approve  each  year.   (CPC 
Section  321(a).)   However,  Section  321.1  of  Proposition  M 
establishes  procedures  for  reducing  this  annual  limit  to  account 
for  office  projects  approved  within  the  last  few  years. 

These  procedures  require  the  Department  of  City  Planning  to 
compile  a  list  of  building,  alteration  and  site  permits  issued 
after  November  29,  1984  for  proiects  approved  before  November  4, 
1986.   (CPC  Section  321. 1(b). )^^  The  City  Planning  Commission 
must  then  reduce  the  950,000  square  foot  cap  by  475,000  square 
feet  every  year,  until  the  amount  of  square  footage  on  the  list 
reaches  zero.   ( Ibid. ) 

In  answer  to  this  question,  the  Department  must  include  on 
the  list  projects  which  were  previously  approved  by  the 
Redevelopment  Agency.   Two  provisions  within  Section  321.1(b)  of 
Proposition  M  make  this  clear.   First,  that  section  requires  the 
Department  to  survey  the  City's  Central  Permit  Bureau  records  to 
compile  the  list  of  previously  approved  projects.   The  Central 
Permit  Bureau  issues  the  permits  for  projects  approved  by  the 
Redevelopment  Agency.   Second,  Section  321.1(b)  specifically 
requires  that  "office  development  projects  reapproved  by  the  .  . 
Redevelopment  Agency"  be  included  on  the  list.   These  two 
provisions  strongly  imply  an  intent  to  reduce  the  cap  to  account 
for  projects  previously  approved  by  the  Redevelopment  Agency. 

With  respect  to  State  and  Federal  office  projects,  we  reach 
the  opposite  conclusion.   Section  321.1(a)  of  Proposition  M 
requires  the  annual  limit  to  be  reduced  to  account  for  "building, 
alteration  and  site  permits  that  were  issued  after  November  29, 
1984."   The  City  does  not  issue  such  permits  for  State  and 
Federal  office  projects.   Neither  the  provisions  of  Section 
321.1,  nor  the  ballot  materials  on  Proposition  M,  indicate  that 
the  voters  intended  such  projects  to  be  included  on  the  list. 


^^^   There  is  an  exception  for  permits  that  have  lapsed, 
were  revoked,  or  were  issued  pursuant  to  the  office  cap  review 
procedures.   ( Ibid. ) 
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Therefore,  the  Department's  list  should  not  include  office 
projects  previously  approved  by  the  State  or  Federal  governments. 

Projects  approved  by  non-City  entities  affect  the  square 
footage  available  for  allocation  in  one  other  way.   Under  Section 
321(a)(2),  future  projects  approved  by  the  Redevelopment  Agency 
and  the  State  and  Federal  government  will  count  against  the 
475,000  square  foot  cap  otherwise  available  for  allocation  by  the 
City  Planning  Commi  ss  ion  .-^-^^ 

Question  No.  17  asks  how  to  calculate  the  square  footage 
cap  that  remains  available  after  previously  approved  projects  are 
deducted.   First,  the  City  must  deduct  the  square  footage  of 
projects  approved  by  non-City  entities,  as  discussed  in  the 
previous  paragraph. 

Second,  under  Section  321(b)(4)  of  Proposition  M,  the  City 
must  reserve  75,000  square  feet  each  year  for  new  projects  with 
25,000  to  49,999  square  feet  of  additional  office  space.   If  the 
City  allocates  less  than  75,000  square  feet  to  small  buildings  in 
any  one  approval  period,  the  City  may  carry  over  the  remainder, 
but  only  to  the  small  building  reserve  for  future  years. 

Third,  as  to  the  400,000  square  feet  which  may  be  allocated 
to  large  office  buildings,  the  City  may  also  carry  over  any 
unallocated  square  footage  to  future  years.   (CPC  Section 
321(a)(1).) 

QUESTION  NO.  14 

Do  the  "beauty  contest"  criteria  of  the  existing  Downtown 
Plan  apply  to  projects  reviewed  under  the  reduced  Proposition  M 
square  footage  cap? 

CONCLUSION 

Yes.   Proposition  M  leaves  intact  City  Planning  Code 
Section  321,  which  contains  the  review  criteria. 

ANALYSIS 

City  Planning  Code  Section  321(b)(3)  lists  a  number  of 
criteria  by  which  City  agencies  are  to  review  proposed  office 
developments  in  order  to  determine  which  developments  "best 
promote  the  public  welfare,  convenience  and  necessity."   (CPC 


•^-^^- There  is  an  exception  for  Redevelopment  Agency 
projects  which  are  covered  by  Section  320(g)(2).   As  discussed  in 
the  Answer  to  Question  No.  7,  this  exception  applies  to  Yerba 
Buena  Center  projects. 
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Section  321(b)(1).)   The  application  of  these  criteria  is 
sometimes  referred  to  as  the  "beauty  contest."   Section  325  of 
Proposition  M  specifically  provides  that  Section  321  "shall 
remain  in  effect  ..." 

Thus,  when  reviewing  projects  under  Proposition  M,  the  City 
should  continue  to  use  the  criteria  set  forth  in  Section 
321(b)(3). 

QUESTION  NO.  15 

Is  the  proposed  Federal  Home  Loan  Bank  building  stopped  by 
Proposition  M's  annual  limit  if  it  is  more  than  400,000  square 
feet?  Would  any  building  more  than  400,000  square  feet  be 
stopped  by  "M"  as  there  is  no  provision  for  carry  over  of  footage 
to  the  next  year? 

CONCLUSION 

No.   Proposition  M  provides  for  the  carryover  of 
unallocated  square  footage  to  the  next  approval  period. 
Therefore,  it  is  possible  to  approve  a  project  which  includes 
more  than  400,000  square  feet  of  office  space. 

ANALYS I S 

Proposition  M  provides  for  the  carryover  of  unallocated 
square  footage  to  the  next  approval  period.   (Section 
321(a)(1).)   Therefore,  should  there  be  a  carryover  in  the 
future,  the  City  could  approve  a  project  which  includes  more  than 
400,000  square  feet  of  office  space.   According  to  the  Draft 
Environmental  Impact  Report  for  the  project,  the  Federal  Home 
Loan  Bank  building  does  not  include  more  than  400,000  square  feet 
of  office  space.— ^  Also,  see  the  Answer  to  Question  No.  8. 

QUESTION  NO.  16 

Do  projects  which  have  been  approved,  but  for  which  permits 
have  yet  to  be  issued,  such  as  the  Showplace  Square  Hotel  and 
Contract  Center,  a  33  unit  housing  complex  at  17th  and  Eureka 


■^-^^  Whether  Federal  law  preempts  the  City  from  applying 
local  ordinances,  such  as  Proposition  M,  to  the  Federal  Home  Loan 
Bank  requires  an  analysis  of  decisions  applicable  to  that 
agency.   (See ,  Fidelity  Financial  Corp.  v.  Fed.  Home  Loan  Bank 
(9th  Cir.  1986)  792  F.  2d  1432  and  cases  cited  therein.)   We  do 
not  understand  Question  No.  15  to  include  that  issue.   In  fact, 
the  Department  of  City  Planning  informs  this  office  that  the  Bank 
has  participated  in  the  Downtown  Plan  review  process. 
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Streets  and  a  41  housing  project  at  1150  Sacramento  Street,  fall 
under  the  provisions  of  Proposition  M? 

CONCLUSION 

Yes.   The  City  may  not  issue  permits  for  approved  projects 
that  are  subject  to  environmental  review  unless  the  City  first 
finds  that  such  projects  are  consistent  with  the  Priority 
Policies  added  to  the  City  Planning  Code. 

ANALYSis 

Proposition  M  adds  Section  101.1(e)  to  the  City  Planning 
Code,  which  provides  in  relevant  part: 

"Prior  to  issuing  a  permit  for  any  project  .  .  . 
which  requires  an  initial  study  under  the 
California  Environmental  Quality  Act,  .  .  .  the 
City  shall  find  that  the  proposed  project  ...  is 
consistent  with  the  Priority  Policies  established 
above. " 

We  understand  that  all  of  the  projects  referred  to  in  this 
question  were  subject  to  environmental  review.   Accordingly,  we 
assume  that  the  California  Environmental  Quality  Act  required  an 
"initial  study"  for  each  project. 

Pursuant  to  City  Planning  Code  Section  101.1(e),  the  City 
may  not  issue  permits  for  these  projects  unless  the  City  first 
finds  that  they  are  consistent  with  the  Priority  Policies  set 
forth  in  Section  101.1(b).   This  requirement  applies  as  of 
December  11,  1986,  the  effective  date  of  Proposition  M. 

QUESTION  NO.  17 

How  does  one  calculate  the  amount  of  the  Proposition  M 
square  footage  cap  that  remains  available  to  the  Planning 
Commission  after  previously  approved  projects  are  deducted? 

CONCLUSION 

Proposition  M  sets  the  cap  on  new  office  development  at 
950,000  square  feet.   During  the  first  years  under  Proposition  M, 
the  City  must  reduce  that  amount  to  475,000  square  feet  each  year 
to  account  for  previously  approved  projects.   Of  the  475,000 
square  f ee't ,  the  City  must  reserve  75,000  square  feet  each  year 
for  office  buildings  between  25,000  and  49,999  square  feet.   If 
the  City  approves  less  than  475,000  square  feet    in  one  year,  the 
City  may  carry  over  the  remainder  to  the  next  year. 
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ANALYSIS 

See  Answer  to  Question  No.  13. 

QUESTION  NO.  18 

Will  Proposition  M  stop  the  conversion  of  the  Mission 
Armory  into  a  film  production  center  under  an  agreement  between  a 
developer,  the  Mayor's  Office  of  Housing  and  Economic  Development 
and  Community  groups  because  it  may  conflict  with  the  Master  Plan 
priority  policy  provision? 

CONCLUSION 

No.   The  City  may  approve  this  project  if  the  City  finds 
that  on  balance,  the  project  is  consistent  with  the  Priority 
Policies.   With  respect  to  the  building  permit  and 
reclassification  ordinance  necessary  for  the  Mission  Armory 
project,  the  Department  of  City  Planning  initially  makes  the 
finding.   In  addition,  before  adopting  the  reclassification 
ordinance,  the  Board  of  Supervisors  must  find  that  the  ordinance 
is  consistent  with  the  Priority  Policies.   If  a  party  appeals  the 
Department's  approval  or  disapproval  of  a  building  permit  to  the 
Board  of  Permit  Appeals,  that  body  may  review  the  Department's 
consistency  finding  insofar  as  it  relates  to  the  building  permit. 

ANALYSIS 

The  Department  of  City  Planning  has  informed  this  office 
that  the  Mission  Armory  project  will  require  an  initial  study 
under  the  California  Environmental  Quality  Act  (CEQA) ,  the 
issuance  of  a  building  permit,  and  the  adoption  of  a  reclassi- 
fication ordinance.   The  City  may  approve  the  building  permit  and 
the  reclassification  ordinance  necessary  for  the  project  only  if 
the  City  finds  that  these  actions  are  consistent  with  the  Priority 
Policies.    See  Answer  to  Question  No.  6  above. 

Proposition  M  provides  that  "the  City"  must  make  this 
consistency  finding,  but  does  not  say  which  City  agency  or  agen- 
cies are  responsible  for  doing  so.-^-^^   Because  Proposition 


■^-^^  The  approval  of  building  permits  and  the  adoption  of 
reclassification  ordinances  require  action  by  various  City 
agencies.   With  respect  to  a  building  permit,  the  Central  Permit 
Bureau  issues  the  permit  after  Department  of  City  Planning  review 
to  insure  compliance  with  zoning  laws;  the  Board  of  Permit  Appeals 
hears  any-appeal  from  the  issuance  or  denial  of  the  permit. 
(Charter  Section  3.651.)   With  respect  to  a  reclassification 
ordinance,  the  City  Planning  Commission  approves  or  disapproves 
the  proposed  legislation  and  the  Board  of  Supervisors  adopts  it. 
(Charter  Sect  ion  7.501 . ) 


M  indicates  no  intent  to  change  current  procedures,  those 
procedures  should  provide  guidance  on  this  issue.   The  problem  is 
that  the  City  currently  uses  two  different  procedures  that  may 
apply. 

The  first  procedure  is  one  requiring  referral  of  certain 
proposed  actions  to  the  Department  of  City  Planning  for  a 
determination  of  conformity  with  the  Master  Plan.   (Charter 
Sections  3.527,  3.528.  6.202,  6.203  and  6.205.)   This  determina- 
tion rests  solely  with  the  Department  of  City  Planning.   In  most 
instances,  however,  the  Department's  finding  is  advisory  only. 

The  second  procedure,  set  forth  in  the  City  Planning  Code, 
governs  consistency  determinations  for  conditional  uses  and 
variances.   The  Code  prohibits  the  approval  of  such  permits 
unless  the  decision-maker  finds  that  the  Master  Plan  will  not  be 
adversely  affected.   (CPC  Sections  303(c)(3),  305(c)(5).)   With 
respect  to  conditional  uses,  the  Commission  initially  makes  this 
decision,  subject  to  appeal  to  the  Board  of  Supervisors.   With 
respect  to  variances,  the  Zoning  Administrator  initially  makes 
the  decision,  subject  to  appeal  to  the  Board  of  Permit  Appeals. 

In  deciding  whether  to  follow  the  first  procedure  or  the 
second  procedure  under  Proposition  M,  we  look  to  the  language  of 
the  measure.   Sections  101.1(c)  and  101.1(e)  state  that  "the 
City,"  as  opposed  to  the  Department  of  City  Planning,  shall  make 
the  consistency  finding.   By  using  the  general  term  "City," 
Proposition  M  indicates  an  intention  that  whatever  City  agencies 
have  jurisdiction  over  the  proposed  action  should  make  the 
consistency  finding.   Had  the  drafters  of  Proposition  M  intended 
to  limit  the  consistency  finding  to  the  Department  of  City 
Planning,  they  could  easily  have  said  so.   Thus,  we  conclude  that 
in  determining  which  agency  is  responsible  for  making  the 
consistency  finding,  the  City  should  follow  the  procedure 
currently  used  in  connection  with  conditional  uses  and  variances. 

Accordingly,  with  respect  to  the  Mission  Armory,  the 
Department  of  City  Planning  should  initially  determine  whether 
the  reclassification  ordinance  and  building  permit  are  consistent 
with  the  Priority  Policies  set  forth  in  Proposition  M.   When  the 
Board  of  Supervisors  acts  upon  the  reclassification  ordinance, 
the  Board  must  also  make  the  consistency  finding.   If  a  party 
appeals  the  action  on  the  building  permit,  the  Board  of  Permit 
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Appeals  may  review  the  Department  of  City  PI anning ' s-cons i s tency 
finding. 


Date:   December  16,  1986 


Respectfully  submitted, 


APPROVED: 


LOUISE  H.  RENNE 
Ci  ty  At  torney 

PAULA   JESSONT 

Deputy  City  Attorney 

NOREEN  AMBROSE 
Deputy  City  Attorney 


LOUISE  H.  RENNE 
Ci  ty  Attorney 
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TEXT  OF  PROPOSED  INITIATIVE  ORDINANCE 
PROPOSITION  M 


PART  I-MASTER  PLAN 

Be  it  ordained  by  the  people  of  the  City  and 
County  of  San  Francisco  that  Pan  n.  Chapter  n, 
of  the  San  Francisco  Municipal  Code  (City  Plan- 
ning Code)  is  hereby  amended  by  adding  seaion 
101.1  as  follows: 

SECTION  101.1.  MASTER  PLAN  CONSIS- 
TENCi'  AND  IMPLEMENTATION. 

(a)  The  Master  Plan  shall  be  an  integrated,  in- 
ternally consistent  and  compatible  statement  of 
policies  for  San  Francisco.  To  fulfill  this  require- 
ment, after  extensive  public  panicipation  and 
hearings,  the  City  Planning  Commission  shall  in 
one  action  amend  the  Master  Plan  by  January 
1,  1988. 

(b)  The  following  Priority  Policies  are  hereby 
established.  They  shall  be  included  in  the  pre- 
amble to  the  Master  Plan  and  shall  be  the  basis 
upon  which  inconsistencies  in  the  Master  Plan  are 
resolved: 

1.  That  existing  neighborhood-serving  retail 
uses  be  preserved  and  enhanced  and  future  oppor- 
tunities for  resident  employment  in  and  owner- 
ship of  such  businesses  enhanced; 

2.  That  existing  housing  and  neighborhood 
character  be  conserved  and  protected  in  order  to 
preserve  the  cultural  and  economic  diversity  of 
our  neighborhoods; 

3.  That  the  City's  supply  of  affordable  housing 
be  preserved  and  enhanced; 

4.  That  commuter  traffic  not  impede  Muni 
transit  service  or  overburden  our  streets  or  neigh- 
borhood parking; 

5.  That  a  diverse  economic  base  be  maintained 
by  protecting  our  industrial  and  service  sectors 
from  displacement  due  to  commercial  office  de- 
velopment, and  that  future  opportunities  for  resi- 
dent employment  and  ownership  in  these  sectors 
be  enhanced; 

6.  That  the  City  achieve  the  greatest  possible 
preparedness  to  protect  against  injury  and  loss  of 
life  in  an  earthquake; 

7.  That  landmarks  and  historic  buildings  be 
preserved;  and, 

8.  That  our  parks  and  open  space  and  their  ac- 
cess to  sunlight  and  vistas  be  protected  from 
development. 

(c)  The  City  may  not  adopt  any  zoning  ordin- 
ance or  development  agreement  authorized  pur- 
suant to  Government  Code  Section  65865  after 
November  4.  1986,  unless  prior  to  that  adoption  it 
has  specifically  found  that  the  ordinance  or  devel- 


opment agreement  is  consistent  with  the  Priority 
Policies  established  above. 

(d)  The  City  may  not  adopt  any  zoning  ordin- 
ance or  development  agreement  authorized  pur- 
suant to  Government  Code  Section  65865  after 
January  1,  1988,  unless  prior  to  that  adoption  it 
has  specifically  found  that  the  ordinance  or  devel- 
opment agreement  is  consistent  with  the  City's 
Master  Plan. 

(e)  Prior  to  issuing  a  permit  for  any  project  or 
adopting  any  legislation  which  requires  an  initial 
study  under  the  California  Environmental  Qual- 
ity Act,  and  prior  to  issuing  a  permit  for  any 
demolition,  conversion  or  change  of  use,  and 
prior  to  taking  any  action  which  requires  a  find- 
ing of  consistency  with  the  Master  Plan,  the  City 
shall  find  that  the  proposed  project  or  legislation 
is  consistent  with  the  Priority  Policies  established 
above.  For  any  such  permit  issued  or  legislation 
adopted  after  January  1,  1988  the  City  shall  also 
find  that  the  project  is  consistent  with  the  City's 
Master  Plan. 

PART  l-ANNTJAL  LIMIT 

Be  it  ordained  by  the  people  of  the  City  and 
County  of  San  Francisco  that  Part  n.  Chapter  II, 
of  the  San  Francisco  Municipal  Code  (City  Plan- 
ning Code)  is  hereby  amended  as  follows: 

Subsections  320(b)  and  320(g)(1)  are  amended 
as  follows: 

SECTION  320.  OFHCE  DEVELOPMENT: 
DEnNITIONS. 

(b)  "Approval  period"  shall  mean  the  twelve- 
month period  beginning  on  October  17,  1985  and 
each  subsequent  twelve  month  period. 

(g)  "Office  development"  shall  mean  construc- 
tion, modification  or  conversion  of  any  structure 
or  structures  or  portion  of  any  structure  or  struc- 
tures, with  the  effect  of  creating  additional  office 
space,  excepting  only: 

1.  Development  which  will  result  in  less  than 
25,000  square  feet  of  additional  office  space. 

Subsection  320(g)(5)  is  deleted  and  the  existing 
Subsections  renumbered. 

Subsection  320(k)  is  added  as  follows: 

(k)  "Preexisting  office  space"  shall  mean  of- 
rice  space  used  primarily  and  continuously  for 
office  use  and  not  accessory  to  any  use  other 
than  office  use  for  five  (5)  years  prior  to  Plan- 
ning Commission  approval  of  an  office  devel- 
opment project  which  office  use  was  fully  legal 
under  the  terms  of  Saa  Francisco  Umh. 


Subsection  321(a)(1)  is  ammended  as  follows: 
SECTION  321.  OmCE  DEVELOPMENT: 
ANTsTJAL  LINHT. 

(a)  Limit. 

1.  No  office  development  may  be  approved 
during  any  approval  period  if  the  additional 
office  space  in  that  office  development,  when 
added  to  the  additional  office  space  in  all  other 
office  developments  previously  approved  dur* 
ing  that  approval  period,  would  exceed  950,000 
square  feet  or  any  lesser  amount  resulting 
from  the  application  of  Section  321.1.  To  the 
extent  the  total  square  footage  allowed  in  any 
approval  period  is  not  allocated,  the  unallo- 
cated amount  shall  be  carried  over  to  the  next 
approval  period. 

A  new  Subsection  321(b)(4)  is  added  as  follows 
and  existing  subsections  renumbered: 

(4)  Reserve  for  Smaller  Buildings.  In  each 
approval  period  at  least  75,000  square  feet  of 
office  development  shall  be  reser>ed  for  build- 
ings between  25,000  and  49,999  square  feet  in 
gross  floor  area  of  office  development.  To  the 
extent  the  total  square  footage  allowed  under 
this  subsection  in  any  approval  period  is  not  al- 
located, the  unallocated  amount  shall  be  car- 
ried over  to  the  next  approval  period  and  added 
only  to  the  Reserve  for  Smaller  Buildings. 

Section  321.1  is  added  as  follows: 
SECTION  321.1.  AN-N-UAL  LEVUT 
ADJUSTMENT. 

(a)  It  is  the  intention  of  the  people  of  San 
Francisco  that  the  annual  limit  on  office  devel- 
opment be  reduced  to  account  for  the  square 
footage  resulting  from  the  excessive  number  of 
building,  alteration  and  site  permits  that  were 
issued  after  November  29,  1984,  the  date  the 
City  Planning  Commission  amended  the  Mas- 
ter Plan  to  include  the  Downtown  Plan. 

(b)  Not  later  than  January  1, 1987  and  Janu- 
ary 1  of  each  subsequent  year  the  Department 
of  City  Planning  shall  survey  the  records  of  the 
Central  Permit  Bureau  and  any  other  neces- 
sary records  to  develop  a  list  of  the  square  foot- 
age of  all  office  development  projects  for  which 
building,  alteration  or  site  permits  were  issued 
after  November  29,  1984  that  have  not  lapsed 
or  otherw  ise  been  revoked,  and  all  office  devel- 
opment projects  reapproved  by  the  City,  tht 
Redevelopment  Agency  or  the  San  Francisco 
Port  Commission  after  November  29,  1984, 
Reapproval  specifically  includes  any  project 


* 


rrcoiisidered  by  any  agency  pursuant  to  a  Court 
decision.  This  process  shall  continue  until  the 
Department  is  able  to  certify  that  all  projects 
with  approval  dates  on  or  before  November  4, 
1986  have  received  permits,  have  been  aban- 
doned or  are  no  longer  subject  to  litigation 
challenging  their  approval.  Notwithstanding 
any  oiher  provision  of  the  City  Planning  Code 
or  the  former  provisions  of  Subsection  320(g), 
all  projects  in  excess  of  24,999  square  feet  of  ad- 
ditional office  space  shall  be  included  in  the 
survey.  The  list  shall  not  include  permits  for 
projects  authorized  pursuant  to  the  office  de- 
velopment competition  set  out  in  Subsection 
321(b)  and  Section  322. 

(c)  Not  later  than  February  1,  1987,  and 
February  1  of  each  subsequent  year  as  set  out 
above,  the  Department  shall  certify  in  writing 
to  the  City  Planning  Commission  at  a  public 
hearing  the  list  of  all  projects  enumerated  in 
subsection  (b)  above,  including  the  square 
footage  of  each  project  and  the  total  of  all  such 
projects. 

(d)  Within  30  days  of  receipt  of  the  Depart- 
ment's certification,  the  Commission  shall 
reduce  the  950/)00  square  foot  annual  limit  es- 
tablished in  Subsection  321(a)(1)  by  475,000 
square  feet  per  approval  period  until  the 
amount  of  square  footage  remaining  on  the 
Department's  list  is  reduced  to  lero. 

(e)  If  the  City  has  authorized  more  than 
475,000  square  feet  as  part  of  the  office  devel- 
opment competition  set  out  in  Subsection 
321(b)  and  Section  322  prior  to  November  4, 
1986k  any  amount  exceeding  475,000  square  feet 
shall  be  separately  deducted  from  otherwise 
allowable  square  feet  calculated  pursuant  to 
subsection  (d)  above  for  the  approval  period 
and  for  subsequent  approval  periods  until  the 
total  amount  of  square  footage  is  reduced  to 
zero. 

Section  321.2  is  added  as  follows: 
SECTION  321.2.  LEGISLATIVE  REDUC- 
TION OF  A.NTSIIAL  LLMIT. 


PROPOSITION  M  (Continued) 

(g)  The  Board  of  Superv  isors  is  permitted  to 
reduce  the  annual  limit  defined  in  Subsection 
321(a)(1). 

Section  321.3  is  added  as  follows: 
SECTION  321.3.  VOTER  APPROVAL  OF 
EXEMPTION  OF  OFFICE  PROJECTS 
AUTHORIZED  BY  DEVELOPMENT 
AGREEMENTS. 

Any  office  development  approved  pursuant 
to  a  development  agreement  under  Govern- 
ment Code  Section  65865  or  any  successor  sec- 
tion may  only  be  exempted  from  the  annual 
limit  set  forth  in  Subsection  321(a)(1)  after  the 
exemption  for  such  office  development  has 
been  approved  by  the  voters  at  a  regularly 
scheduled  election. 

Section  325  is  amended  as  follows: 
SECTION  325.  SUNSET  CLAUSE. 

The  limit  on  office  development  set  out  in 
Planning  Code  sections  320,  321,  322,  323  and 
324  as  of  October  17,  1985,  as  amended  by  the 
voters  on  November  4,  1986,  shall  remain  in 
effect  until  aniended  or  repealed  by  the  voters 
of  San  Francisco  at  a  regularly  scheduled 
election. 
PARTS-EMPLOYMENT 

Be  it  ordained  by  the  people  of  the  City  and 
County  of  San  Francisco  that  Part  II,  Chapter  II, 
of  the  San  Francisco  Municipal  Code  (City  Plan- 
ning Code)  is  hereby  amended  as  follows: 

Subsection  164(a)  is  amended  as  follows: 
SECTION  164.  SAN  FRANCISCO  RESI- 
DENT PLACEMENT  AND  TRAINING 
PROGRAM. 

(a)  The  City  has  determined  in  its  certifica- 
tion of  the  DowTitowTi  Plan  Environmental  Im- 
pact Report  and  in  its  findings  and  studies 
leading  to  the  adoption  of  Section  3U  of  the 
Planning  Code  that  San  Francisco  and  region- 
al traffic  and  transit  problems  will  become 
more  intolerable  as  the  number  of  non-resident 
employees  increases  in  San  Francisco  as  a  re- 
sult of  new  office  deveiopment.  In  order  to 
mitigate  those  adverse  traffic  and  transit  im- 


pacts, while  protecting  the  City's  residential 
areas  from  unwanted  increases  in  density,  the 
people  determine  that  a  policy  of  maximizing 
resident  employment  training  and  placement 
opportunities  is  needed. 

Subsections  164(d)  and  (e)  are  added  as 
follows: 

(d)  In  order  to  ensure  that  the  maximum 
number  of  San  Francisco  residents  are  trained 
and  placed  in  employment  opportunities  in  our 
City,  the  Board  of  Supervisors  shall  bold  pub- 
lic hearings  and  not  later  than  January  1, 1988 
the  City  shall  adopt  legislation  to  establish  a 
program  which  will  coordinate  the  job  train- 
ing  and  placement  efforts  of  the  San  Francisco 
Unified  School  District,  the  San  Francisco 
Community  College  District,  community-based 
non-profit  employment  and  training  pn>grams, 
and  other  agencies  from  the  public  and  private 
sectors,  to  assure  maximum  use  of  existing  fed- 
eral, state  and  local  training  and  placement 
programs,  and  to  develop  such  additional 
training  and  placement  programs  as  deemed 
necessary. 

(e)  Should  the  Board  of  Supervisors  deter- 
mine that  additional  funds  are  needed  for  pro- 
grams established  pursuant  to  subsection  (d) 
above,  it  shall  consider  the  adoption  of  a  San 
Francisco  Resident  Training  and  Placement 
Fee  of  not  less  than  $1.50  per  square  foot  as  a 
condition  of  the  approval  of  any  application 
for  an  office  development  project  proposing 
tlie  net  addition  of  50,000  or  more  gross  square 
feet  of  office  space. 

PART  4-SE\'ERABILITY  CLAUSE 

If  any  pan  of  this  initiative  is  held  invalid  by  a 
court  of  law,  or  the  application  thereof  to  any  per- 
son or  cirrumsiance  is  held  invalid,  such  invalid- 
ity shall  not  affect  the  other  parts  of  the  initiative 
or  applications  which  can  be  given  effect  without 
the  invalid  part  or  application  hereof  and  to  this 
end  the  sections  of  this  initiative  are  s 
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Louise  H.  Renne, 
City  Attorney 


Robert  W.  Passmore 
Assistant  Director- 

Implementat  ion 
Zoning  Administrator 
Department  of  City  Planning 
450  McAl 1 ister  Street 
San  Francisco,  CA  94102 

Subject:   Proposition  M  and  Executive  Park 

Dear  Mr.  Passmore: 

You  have  asked  whether  the  City  can  pass  an  ordinance 
which  would  exempt  additional  office  development  planned  for  the 
Executive  Park  area  from  the  "office  cap"  limitations  of  the 
Downtown  Plan  Ordinance  as  amended  by  Proposition  M.   In  my 
opinion,  the  adoption  of  such  an  ordinance  would  not  be 
effective. 

Proposition  M  is  an  initiative  measure.   The  San  Francisco 
Charter  prohibits  an  initiative  measure  from  being  amended  except 
by  a  vote  of  the  people.   (Charter  section  9.114)   Thus,  if  the 
proposed  ordinance  exempting  Executive  Park  is  an  amendment  of 
Proposition  M,  the  ordinance  is  unlawful  under  the  Charter. 

The  proposed  ordinance  would  be  an  amendment  of 
Proposition  M.   Before  Proposition  M,  the  Downtown  Plan  Ordinance 
exempted  a  category  of  projects  including  Executive  Park  from  the 
office  cap  provisions.   (CPC  Section  320(g)(5)).   Section  320(g) 
of  Proposition  M  specifically  deleted  that  exemption.   To  add 
what  Proposition  M  took  away  is  to  amend  the  initiative.   Under 
the  Charter,  that  can  only  be  done  by  the  voters. 

It  is  immaterial  that  the  proposed  ordinance  now  before 
the  Planning  Commission  seeks  to  revive  the  exemption  for 
Executive  Park  by  amending  sections  of  the  City  Planning  Code 
which  Proposition  M  did  not  specifically  address.   The  effect  is 
the  same,  regardless  of  which  specific  Code  sections  are  amended. 
As  the  courts  have  long  made  clear,  a  legislative  body  cannot  do 
indirectly*  that  which  it  is  prohibited  from  doing  directly. 

Nor  would  adopting  the  proposed  amendment  before  the 
effective  date  of  Proposition  M  make  any  difference.   The 
Proposition  prohibits  any  change  to  the  office  cap  provisions 
in  effect  on  October  17,  1985,  as  amended  by  the  voters  on 
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November  4,  1986,  without  voter  approval.   Thus,  once  Proposition 
M  goes  into  effect,  it  would  override  any  exemption  added  before 
the  effective  date. 

The  drafters  of  Proposition  M  have  expressed  their  view 
that  Executive  Park  is  not  subject  to  the  office  cap  limitation. 
In  support  of  this  position,  they  point  to  Section  321.1  of 
Proposition  M.   That  section  establishes  an  "adjustment"  process 
for  reducing  the  overall  City-wide  ceiling  for  office  space  that 
may  be  approved  annually.   This  process  is  to  continue  until  the 
Department  of  City  Planning  can  certify  that  "all  projects  with 
approval  dates  on  or  before  November  4,  1986,  have  received 
permits  .  .  ."  or  have  been  abandoned.   The  proponents  of 
Executive  Park  argue  that  this  language  shows  an  intent  that 
projects  approved  before  November  4,  1986,  are  subject  only  to 
the  adjustment  process  of  Section  321.1,  and  not  to  the  office 
cap  limitations. 

However,  City  Planning  Code  Section  322(a)  undermines  this 
argument.  That  section  requires  all  office  developments  to  undergo 
the  office  cap  review  procedure  before  a  building  or  site  permit 
may  issue.   Proposition  M  specifically  reaffirmed  that  provision. 
(Section  325)   Since  no  building  or  site  permit  has  issued  for 
office  development  at  Executive  Park,  that  development  is  subject 
to  the  office  cap  review  procedure. 

This  is  not  to  say  that  Proposition  M  applies 
"retroactively"  to  Executive  Park.   Proposition  M  does  not 
invalidate  the  planned  unit  development  that  the  City  Planning 
Commission  has  approved.   Proposition  M  does,  however,  subject 
applications  for  building  or  site  permits  for  an  office  develop- 
ment project  in  Executive  Park  to  the  office  cap  review 
procedures. 

The  language  of  Proposition  M  compels  this  conclusion, 
despite  private  statements  by  the  drafters  that  they  did  not 
intend  to  make  Executive  Park  subject  to  the  office  cap 
limitation.   Under  the  law,  statements  by  the  drafters  of  a 
measure  which  are  not  included  in  the  ballot  material  are  not 
relevant  to  its  interpretation. 

In'my  opinion,  the  proposed  amendment  to  City  Planning 
Code  Section  175.1  would  not  be  effective  in  exempting  Executive 
Park  f rom- ihe  office  cap  limitations  of  the  Downtown  Plan 
Ordinance. 


Very  t  ru 1 y  yours , 
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SUBJECT : 


REQUESTED  BY: 


PREPARED  BY; 


Legal  Sufficiency  of  Adult  Probation  Department's 
Policy  That  Probation  Officers  Shall  Not  Be 
Authorized  To  Carry  Firearms  Except  in  Specific 
Life-Threatening  Situations 

ARLENE  M.  SAUSER,  Chief  Adult  Probation  Officer 
TOM  JOB,  Senior  Supervisor 


JUDITH  A.  BOYAJIAN 
Deputy  City  Attorney 


QUESTION  PRESENTED 


JANS     1987 


isAi'a    l-KAl\!ClSCO 
PKKLIC    IJBRAPV 


Is  the  existing  policy  of  the  San  Francisco  Adult  Probation 
Department  ("Department")  that  probation  officers  are  not 
authorized  to  carry  firearms  except  in  specific,  identifiable, 
and  extraordinary  life-threatening  situations  where  the 
Department  has  no  practical  alternative  method  of  reducing  the 
danger  sufficient  as  a  matter  of  law? 


Yes. 


CONCLUSION 


ANALYSIS 


You  have  informed  us  that  the  Department  presently  has  the 
following  policies:   Department  probation  officers  are  not 
authorized  to  carry  weapons  as  a  general  rule.   An  exception  is 
made  where  an  officer  faces  a  specific,  identifiable,  and 
extraordinary  life-threatening  situation  and  the  Department  has 
no  practical  alternative  method  of  eliminating  or  mitigating  the 
danger.   Probation  officers  whose  assignments  require  them  to  go 
into  the  field  on  a  regular  basis  are  directed  to  make  personal 
safety  their  primary  consideration,  and  are  required  to  use 
police  assistance  if  they  expect  to  encounter  criminal  activity 
at  a  particular  location.   Field  activity  is  normally  restricted 
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to  daytimes  and  weekdays,  and  visits  to  probationers  are  normally 
announced  in  advance.   Probation  officers  are  not  expected  to 
arrest  probationers  without  police  assistance. 

It  is  our  understanding  that  on  only  one  occasion  in  the 
Department's  history  has  a  probation  officer  been  authorized  to 
carry  a  weapon,  and  that  authorization  was  withdrawn  when  there 
was  no  longer  a  specific  threat  to  his  life.   In  the  past,  a 
probation  officer  faced  with  general  risks  associated  with  a 
certain  type  of  caseload,  but  not  threatened  with  any  specific 
identifiable  harm,  was  provided  with  a  bullet-proof  vest  and  a 
two-way  hand  radio  to  summon  police  assistance.   However,  he  was 
not  authorized  to  carry  a  firearm. 

We  further  understand  that  the  Department's  no-firearms 
policy  is  based  on  a  belief  that  arming  probation  officers 
creates  dangers  and  liabilities.   Although  the  Department  does 
not  consider  the  violence  potential  of  a  particular  caseload  (in 
and  of  itself)  as  justification  for  arming  a  probation  officer, 
the  Department  does  do  everything  else  within  its  power  to 
mitigate  any  risks  inherent  in  the  job.   And  on  those  rare 
occasions  when  arming  is  necessary  due  to  a  specific, 
identifiable  and  life-threating  situation,  the  Department  does 
authorize  a  probation  officer  to  carry  a  firearm  until  the  threat 
no  longer  exists.   Hence,  the  Department's  guidelines  are 
designed  and  intended  to  protect  probation  officers  by  negating 
any  need  for  them  to  carry  firearms  but  allowing  for  arming  when 
absolutely  necessary. 

A  probation  officer,  with  the  support  of  his  union 
representative,  recently  has  requested  permission  to  carry  a 
firearm  on  the  ground  that  his  gang-member  caseload  consists  of 
dangerous  and  potentially  violent  clients.   He  believes  that 
carrying  a  firearm  is  necessary  to  assure  his  personal  safety  and 
to  enable  him  to  be  effective  on  the  job.   He  suggests  that 
authorization  to  carry  a  firearm  will  preclude  or  mitigate  the 
City's  civil  liability  in  the  event  he  suffers  a  job-related 
injury.   You  have  asked  us  to  advise  whether  the  Department's 
present  policy  and  guidelines,  as  described  above,  are  legally 
sufficient.   We  have  concluded  that  they  are. 

The  Department's  probation  officers  have  "peace  officer" 
status  under  Section  830.5  of  the  California  Penal  Code.  That 
section  provides,  in  part: 

Except  as  specified  in  this  section,  these  peace 
officers  may  carry  firearms  only  if  authorized 
and  under  such  terms  and  conditions  as  are 
specified  by  their  employing  agencies: 
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(a)   A  parole  officer  of  the  Department  of 
Corrections  or  the  Department  of  the  Youth 
Authority,  probation  officer,  or  deputy  probation 
officer,  or  a  board  coordinating  parole  agent 
employed  by  the  Youthful  Offender  Parole  Board. 
.  .  .   (Emphasis  added.) 

Hence,  the  Department  may  elect  to  authorize  its  probation 
officers  to  carry  firearms  if  it  so  chooses,  and  under  terms  and 
conditions  that  it  specifies.   But  it  is  not  lequired  to  do  so. 

I  have  found  only  two  cases  interpreting  the  above-cited 
provision  of  Penal  Code  Section  830.5.   However,  they  seem 
particularly  applicable  to  the  question  you  have  presented  to  us. 

In  California  State  Employees'  Assn.  v.  Enomoto  (1981)  118 
Cal.App.3d  599,  an  employee  of  the  California  Department  of 
Corrections  and  his  union  representative  petitioned  the  court  for 
an  order  requiring  the  department  to  furnish  service  revolvers  to 
its  parole  agents.   The  department's  rules  prohibited  parole 
agents  from  carrying  firearms  unless  prior  permission  had  been 
obtained  based  upon  a  demonstrated  srecific  threat  to  personal 
safety.   Parole  agents  regularly  visited  parolees  in 
neighborhoods  having  a  high  incidence  of  crime  and  had  peace 
officer  authority.   The  department's  director  testified  that  he 
believed  the  carrying  of  firearms  by  parole  agents  would  result 
in  increased  danger.   However,  departmental  policy  recognized  the 
potential  danger  involved  in  an  arrest,  and  therefore  required 
the  agent  (whenever  possible)  to  effect  an  arrest  with  the 
assistance  of  law  enforcement  officers.   The  agent  was  not 
expected  to  attempt  an  arrest  which  could  not  be  made  safely  and 
successfully.   The  parole  agents  argued  that  the  California 
Occupational  Health  and  Safety  Act,  which  requires  employers  to 
provide  reasonably  adequate  safety  devices  for  safe  and  healthful 
employment,  compelled  the  department  to  furnish  parole  agents 
with  firearms  and  permit  them  to  carry  such  weapons  at  their 
individual  discretion.   The  Court  of  Appeal  rejected  that 
argument,  holding  there  was  no  evidence  that  carrying  firearms 
made  the  performance  of  agents'  duties  safer.   The  Court  further 
held  that,  in  the  absence  of  hard  facts  to  the  contrary,  the 
question  of  deployment  of  deadly  force  was  a  delicate  judgment 
best  left  to  legislative  discretion  and  to  the  department's 
experience  and  expertise. 

In  California  State  Employees'  Assn.  v.  Way  (1982)  135 
Cal.App.3d  1059,  a  California  Youth  Authority  parole  agent  and 
his  employee  representative  challenged  the  validity  of  a 
department  regulation  prohibiting  its  employees  from  carrying  or 
using  firearms  or  other  lethal  weapons  while  on  duty.   The  gist 
of  the  complaint  was  that  the  job  of  a  parole  agent  is  so 
dangerous  that  the  department  has  a  duty  to  furnish  service 
revolvers  as  "safety  devices,"    The  plaintiffs  offered  to  prove. 
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anong  other  things,  that  Youth  Authority  parolees  were 
particularly  violent  and  active  in  organized  gangs.   The  Court  of 
Appeal  concluded  that  by  allowing  the  employing  agency  to 
determine  whether  and  under  what  terms  and  conditions  its 
employees  covered  by  Penal  Code  Section  830.5  could  carry 
firearms,  the  Legislature  had  implicitly  determined  that  a 
firearm  is  not  a  necessary  safety  device  for  parole  agents. 
Hence,  so  long  as  the  employing  agency  has  acted  reasonably,  has 
adequately  considered  all  relevant  factors  and  has  demonstrated  a 
rational  connection  between  those  factors  and  the  choice  made, 
the  courts  will  defer  to  the  experience  and  expertise  of  the 
agency  in  determining  whether  and  under  what  terms  and  conditions 
its  employees  can  carry  firearms. 

Under  the  rationale  of  the  cases  cited  above,  the 
Department  has  the  administrative  discretion  to  determine  whether 
to  authorize  arming  of  its  probation  officers  and,  if  so,  under 
what  terms  and  conditions.   Obviously,  the  problem  you  face  in 
seeking  to  strike  a  balance  between  the  safety  of  the 
Department's  probation  officers  and  their  ability  to  establish 
the  type  of  relationship  with  probationers  likely  to  foster 
rehabilitation  is  a  difficult  one.   However,  so  long  as  the 
Department  has  considered  all  relevant  factors  and  made  a 
reasonable  choice  based  on  those  factors,  its  policies  and 
guidelines  are  sufficient  under  the  law.   The  guidelines 
described  in  your  letter  to  us,  as  outlined  above,  appear  to 
constitute  a  rationale  exercise  of  your  discretion. 

You  are  so  advised. 

Very  truly  yours, 

LOUISE  H.  RENNE 
City  Attorney 

^^^^X^^JUDITH  A.  BOYAJIAN 
Deputy  City  Attorney 


APPROVED; 


%^    ^-il^y^ 


LOUISE  H.  RENNE 
City  Attorney 
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